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Introduction

As part of the focus in the European Union in the past few decades on strengthening 
the single market in the provision of ,nancial servicesb increasing num(ers of asset 
management activities in European Economic Area )EEA. Mem(er States[1] have (een 
(rought within the regulatory perimeter at European levelT 'his trend looks likely to continueb 
at least in the short to medium termb as evidenced (y a growing num(er of EU legislative 
proposals that are either directly aimed at the investment funds industryb or that will 
nonetheless catch investment fundsb investment managers or depositaries within their 
scopeT

'raditionallyb much of the EU–s legislative activity in ,nancial services has (een in the 
form of directivesb which x unlike regulations x are not directly applica(le within Mem(er 
States and do not have national legal effect )eFcept in limited speci,c circumstances. until 
transposed (y Mem(er States into their national lawsT Kollowing changes to the European 
supervisory architecture and the proposal to introduce a single rule (ook for ,nancial 
servicesb the introduction of new EU rules relevant to ,nancial services increasingly takes 
the form of directly applica(le regulationsT

European regulatory and supervisory framework

Cey EU institutions

'he European Pommission )Pommission. represents the interests of the European Union 
as a wholeb and has the sole right to propose new legislationT

'he Pouncil of the European Union )Pouncil. represents the interests of the individual 
Mem(er StatesT

'he European zarliament )zarliament. represents the interests of EU citiLensb and is 
directly elected (y themT

jegislative procedure

'he Pommissionb after consultation with stakeholdersb will put forward a legislative 
proposal for -oint adoption (y the Pouncil and zarliamentb which then usually goes through 
the ordinary legislative procedure )known as the co2decision procedure prior to the 'reaty of 
jis(on in 099q.T In addition to its role in adopting legislation proposed (y the Pommissionb 
the zarliament has a limited power to re:uest the Pommission to su(mit appropriate 
proposals on matters on which it considers that an EU legislative measure would (e 
appropriateT

jamfalussy approach to adoption of European ,nancial services legislation
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'he jamfalussy approach[2] is a four2level legislative procedure adopted (y the European 
Union for the development of legislation for the ,nancial services industry that involves the 
following1

;T legislative act )jevel ;.1 the framework legislation is proposed and adopted under 
the ordinary legislative procedureT Individual articles in the legislative act specify 
where power is delegated to the Pommission to adopt jevel 0 measures3

0T implementing measures drafted and adopted (y the Pommissionb following advice 
from the specialist committees )jevel 0.3

4T consultation and guidance (y the European Supervisory Authorities )jevel 4.3 and

RT supervision and enforcementb principally (y the regulators in each Mem(er State 
)jevel R.T

EU supervisory framework

'he European System of Kinancial Supervision )ESKS. is the EU supervisory framework for 
,nancial servicesT 'he ESKS comprises the European Systemic Bisk Doardb responsi(le 
for macro2prudential oversightb and the following European sectoral micro2prudential 
supervisory authorities )ESAs.1 the European Danking Authority )EDA.3 the European 
Insurance and Occupational zensions Authority )EIOzA.3 and the European Securities and 
Markets Authority )ESMA.T

'he ESAs were esta(lished to oversee the ,nancial system at a micro2prudential levelb 
and to achieve convergence (etween Mem(er States on technical rules and coordination 
(etween national supervisorsT

Most nota(le of the three ESAs in this conteFt is ESMAT 'he role of ESMA is supported 
(y powers1 to improve coordination among securities regulators3 to act as an advisory 
group to assist the Pommission )in particularb in the Pommission–s preparation of draft 
jevel 0 implementing measures.3 to work to ensure more consistent and timely day2to2day 
implementation of EU legislation in the Mem(er States3 to draft technical standards in 
connection with speci,c areas of directives that are legally (inding in Mem(er States3 to 
launch a fast2track procedure to ensure consistent application of EU law3 in emergency 
situations to take decisions that (ind national regulators or to intervene in the supervision 
of ,nancial institutions in limited cases3 to resolve disagreements (etween national 
authorities3 and to undertake certain actions in respect of consumer protection )including 
the a(ility to prohi(it ,nancial products that threaten ,nancial sta(ility or the orderly 
functioning of ,nancial markets for a period of three months.T[3]

Markets in Kinancial Instruments Jirective regime

Dackground

'he Markets in Kinancial Instruments Jirective regime is a key component of the EU–s 
Kinancial Services Action zlan that was originally introduced in 0999 to further the 
harmonisation of ,nancial markets within the European Union to facilitate a single market 
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in ,nancial servicesT 'hat regime is principally comprised of a Jirective[4] and a directly 
applica(le Begulation )MiKIB.[5] )together referred to as MiKIJ II.T

MiKIJ II entered into force on ;0 8une 09;R and (ecame applica(le in Mem(er States 
on 4 8anuary 09;VT Harious jevel 0 measures )comprising (inding regulatory technical 
standards and implementing technical standards.b which are directly applica(le in Mem(er 
Statesb have also (een introducedT

Scope of MiKIJ II

MiKIJ II applies to all EEA investment ,rmsb which are de,ned as legal persons whose 
regular occupation or (usiness is the provision of investment services to third partiesb 
the performance of investment activitiesb or (othb on a professional (asisT 'he list of 
relevant investment services and investment activities that fall within the scope of MiKIJ 
II includes various activities often undertaken (y asset managersb such as receiving and 
transmitting orders relating to speci,ed ,nancial instrumentsb eFecuting orders on (ehalf 
of clientsb portfolio management and providing investment adviceT 'he list of relevant 
,nancial instruments that fall within the am(it of MiKIJ II covers not only transfera(le 
securities such as sharesb (ut also a wide range of other productsb including money 
market instrumentsb units in collective investment undertakings )PIUs. and various forms 
of derivativesT

Investment managers accepting third2party portfolio mandates will typically (e engaged 
in many of these activities and so will fall within the scope of MiKIJ IIT 5oweverb despite 
the wide de,nition of investment ,rmsb there are also some important eFemptions from 
MiKIJ IIT Kor eFampleb PIUs and the managers of such undertakings that are su(-ect 
to the prescriptive re:uirements of either the undertakings for collective investment in 
transfera(le securities )UPI'S. regime )see Section IH. or the alternative investment funds 
)AIKs. regime )see Section H.b will (e eFemptT

Ponduct of (usiness standards

MiKIJ II prescri(es core conduct of (usiness standards for ,rms providing investment 
services covering a wide range of issuesb includingb among other things1

;T in relation to con6icts of interest (etween ,rms and clients and (etween one client 
and anotherb in respect of which ,rms are re:uired to take all appropriate steps to 
identify and prevent or manageb and where it is not possi(le to prevent damage to a 
client–s interest to disclose the nature of the con6ict and the steps taken to attempt 
to mitigate those risks3

0T a re:uirement that ,rms act honestlyb fairly and professionally in accordance with 
the (est interests of their clients3

4T product governance re:uirementsb under which ,rms that manufacture ,nancial 
instruments  for  sale  to  clients  must  ensure  that  )among  other  things.  the 
instruments are designed to meet the needs of an identi,ed target marketb the 
distri(ution strategy is compati(le with that target market and the ,rm takes 
reasona(le steps to ensure the ,nancial instrument is distri(uted to the identi,ed 
target market3
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RT information disclosure re:uirementsb including that ,rms must provide appropriate 
information to clients in good time relating to the ,rm and its servicesb the ,nancial 
instruments and proposed investment strategiesb eFecution venues and all costs 
and related charges3

7T where a ,rm provides investment advice on an independent (asisb re:uirements 
to assess a su[cient and diverse range of availa(le ,nancial instruments and not 
to accept or retain any feesb commissions or monetary or non2monetary (ene,ts 
)inducements. paid or provided (y any third party in relation to the provision of 
the service to clientsb eFcept minor non2monetary (ene,ts )eTgTb information or 
documentation relating to a ,nancial instrument or an investment service that is 
generic in nature or personalised to re6ect the circumstances of an individual clientb 
such as certain types of investment research. that are capa(le of enhancing the 
:uality of service provided to a client and are of a scale and nature such that they 
could not (e -udged to impair compliance with the ,rm–s duty to act in the (est 
interests of its clients3

]T similar restrictions on receiving and retaining inducements apply in respect of ,rms 
that provide other investment services )such as fund management services.3 and

€T a re:uirement to o(tain the (est possi(le result when eFecuting client ordersb and 
an o(ligation to eFecute a client–s orders promptlyb fairly and eFpeditiouslyT

Plient categorisation

A signi,cant feature of MiKIJ II is the concept of client categorisationb where(y clients are 
categorised as either retail clients or professional clientsb according to whether they meet 
certain speci,ed criteriaT A professional client –possesses the eFperienceb knowledge and 
eFpertise to make its own investment decisions and Nto• properly assess the risks that it 
incurs–T[6] Entities that re:uire authorisation to operate in the ,nancial markets will always 
(e considered professional clientsb and these include investment ,rmsb other authorised 
,nancial institutionsb and collective investment schemes )PISs. and their management 
companiesT

In additionb large undertakings that satisfy two of the following criteria will also (e 
considered professional clients1 the (alance sheet total for the entity is at least “09 million3 
the net turnover of the entity is at least “R9 million3 or the entity has own funds of at least 
“0 millionT

”onethelessb entities that are classi,ed as professional clients under MiKIJ II may still 
agree with investment ,rms that they are to (e treated as non2professionalsT At the same 
timeb clients who do not fall within the de,nition of professional clients are entitled to waive 
certain protections that would otherwise (e afforded to them as non2professional clientsT

MiKIJ  II  also  includes  a  su(category  of  professional  client  known  as  an  eligi(le 
counterpartyb which is effectively an enhanced form of professional client who receive 
lower protection in relation to certain aspects of MiKIJ IIT Eligi(le counterparties may 
include investment ,rmsb credit institutionsb insurance companiesb UPI'S and their 
management companiesb pension funds and their management companiesb and other 
regulated ,nancial institutionsT Pertain o(ligations of investment ,rms are disapplied in 
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respect of transactions involving eligi(le counterparties1 for eFampleb the duties to act 
in a client–s (est interestb assess the suita(ility and appropriateness of certain products 
(efore providing them to clientsb and o(tain the (est possi(le result when eFecuting client 
ordersb and the o(ligation to eFecute a client–s orders promptlyb fairly and eFpeditiouslyb are 
eFcluded where the ,rm eFecutes ordersb deals on own accountb or receives and transmitsb 
orders with or for an eligi(le counterpartyT 5oweverb investment ,rms are re:uired to 
act honestlyb fairly and professionally when dealing with eligi(le counterparty clientsb and 
must communicate with them in a way that is fairb clear and not misleadingT In additionb 
investment ,rms are also re:uired to provide the same appropriate information to eligi(le 
counterparties as is supplied to other clients )including in respect of whether investment 
advice is provided on an independent (asisb and on what (asis a market assessment has 
(een carried outb as well as the periodic communications specifying how any advice meets 
the personal re:uirements of the client.T

MiKIJ II de,nes a retail client as a client who is not a professional clientT Betail clients 
receive the highest level of regulatory protection under MiKIJ IIb and investment ,rms 
providing services to retail clients are su(-ect to an eFtensive range of conduct of (usiness 
re:uirements that are more onerous than those that apply to professional clientsT

zassporting and esta(lishment of (ranches

MiKIJ II provides certain passporting rights to investment ,rms that are esta(lished and 
authorised in an EEA Mem(er StateT 'hose rights permit ,rms to esta(lishb and to provide 
investment services fromb (ranches in other Mem(er Statesb or to provide investment 
services from the ,rm–s home Mem(er State to other Mem(er States on a cross2(order 
(asisb or (othb in each case on the (asis of the ,rm–s home Mem(er State authorisationT

MiKIJ II also provides that Mem(er States may re:uire third2country ,rms wishing to 
provide services to retail clients and elective professional clients in their -urisdiction to 
esta(lish a (ranch )iTeTb a physical esta(lishment. in that territoryT[7] MiKIJ II only permits 
the esta(lishment of such a (ranch if certain speci,ed conditions are metb[8] includingb 
among other thingsb that the third2country ,rm is authorised and supervised in the third 
country in which it is esta(lished and there are cooperation arrangements in place for 
sharing information on supervisory and taFation matters (etween the third country and the 
relevant Mem(er StateT

MiKIB goes on to provide limited passporting rights for third2country ,rms in respect of 
services and activities provided to wholesale clientsT In particularb if a third2country ,rm 
o(tains (ranch authorisation in an EU Mem(er State and the Pommission has recognised 
the third2country -urisdiction in which the ,rm is authorised as e:uivalentb the ,rm may 
provide investment services and activities to per se professional and eligi(le counterparty 
clients in other EU Mem(er States without (eing re:uired to esta(lish a (ranch in each 
relevant Mem(er StateT In those circumstancesb the third country ,rm would (e re:uired to 
comply with the passporting re:uirements that apply to EU investment ,rmsT

In  additionb  MiKIB provides limited cross2(order  access to  the  European Union to 
third2country ,rms that wish to provide investment services to per se professional and 
eligi(le counterparty clients without (eing re:uired to esta(lish a (ranch in an EU Mem(er 
State and without (eing supervised (y an EU supervisory authorityT 'hat access (ecomes 
availa(le if the ,rm is included in a register of third country ,rms maintained (y ESMAT 
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Pertain conditions must (e met for a ,rm to (e included on this register includingb among 
other thingsb that the Pommission has adopted an e:uivalence decision in respect of the 
-urisdiction in which the third2country ,rm is esta(lishedb and that the ,rm is authorised in 
that -urisdiction to provide the relevant services and activitiesT

'he UPI'S regime

Dackground

'he ,rst UPI'S Jirective )UPI'S I.[9] was introduced in ;qV7 as part of an initiative to 
create a cross2(order single market in UPI'Sb a type of retail investment fundT UPI'S I was 
designed to harmonise regulation of such schemes under a system of home Mem(er State 
authorisation where(y host Mem(er States would permit UPI'S schemes authorised in the 
home Mem(er State of the UPI'S to (e marketed in the host Mem(er State without any 
further host Mem(er State authorisationT Several Jirectives have since (een introduced 
in a further effort to harmonise the UPI'S marketb including the zroduct Jirectiveb[10] the 
Management Pompany Jirectiveb[11] the Eligi(le Assets Jirectiveb[12] the UPI'S IH Jirective2
[13] and the UPI'S H JirectiveT[14]

'he following paragraphs set out an a(stract of the UPI'S rules as articulated at the EU 
levelT

Je,nition of a UPI'S

A UPI'S is an undertaking that has the sole o(-ect of collective investment in transfera(le 
securities or certain other speci,ed ,nancial assets that operate on the principle of 
risk2spreadingb and has units thatb at the re:uest of their holdersb are repurchased or 
redeemedb directly or indirectlyb out of the undertaking–s assetsT[15]

A UPI'S does not need to have a speci,c legal formb and may (e esta(lished via contractual 
arrangementsb trusts or companies incorporated under statuteT

Pertain types of fundsb howeverb will always fall outside the scope of the UPI'S regimeT 'hey 
include closed2ended investment funds and funds that raise capital without promoting the 
sale of their units to the pu(lic within the EUT[16]

Authorisation of a UPI'S

'he UPI'S regime re:uires that a UPI'S fund must (e authorised (y its home Mem(er 
Stateb the competent authority of which must approve the constitution and rules of the fundb 
the depositary chosen to hold the fund–s investments andb to the eFtent relevant depending 
on the type of UPI'Sb the management companyT[17] Once the UPI'S has (een authorised 
(y the home Mem(er Stateb that authorisation is valid across all Mem(er States of the EUT

Investment policies of a UPI'S

UPI'S IH applies restrictions to the investment policies of a UPI'Sb setting out a range of 
permitted investments that include1
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;T transfera(le securities and money market instruments that are admitted to or dealt 
on permitted regulated marketsb[18] or that have (een admitted to o[cial listing on a 
stock eFchange or are dealt with on another regulated market in a third country3[19]

0T recently issued transfera(le securitiesb provided that these have (een issued su(-ect 
to terms re:uiring that an application will (e made for them to (e admitted to o[cial 
listing on a suita(le stock eFchange or other suita(le regulated marketb[20] and they 
are admitted within a year of issue3

4T units of other UPI'S )there(y permitting funds of funds.3

RT units of other PISs provided that these meet certain conditions )essentially an 
e:uivalent level of protection for unitholders to that provided for unitholders of a 
UPI'S.3

7T deposits with credit institutions that can (e withdrawn or are repaya(le on demandb 
or that mature in no more than ;0 monthsT 'he relevant credit institution must either 
have its registered o[ce inside the European Union or in a third country where it is 
su(-ect to prudential rules considered (y the competent authorities of the UPI'S–s 
home Mem(er State to (e e:uivalent to the prudential re:uirements laid down in EU 
law )an approved credit institution.3

]T ,nancial derivatives )which may (e dealt with on a suita(le regulated market or may 
(e over2the2counter )O'P. derivatives.b provided that these meet certain speci,ed 
re:uirements3 and

€T certain money market instruments that are not dealt on a regulated market (ut that 
are issued (y entities meeting certain speci,ed criteria )which essentially cover 
low2risk issuers such as central (anksb issuers listed on certain regulated markets 
or issuers who meet certain minimum capital re:uirements.T

In addition to prescri(ing eligi(le investmentsb the UPI'S regime includes rules on 
concentrations of investments so that all UPI'S meet a minimum level of investment 
diversi,cationT 'hose rulesb which are relatively compleFb includeb for eFampleb that a UPI'S 
may invest no more than 7 per cent of its assets in transfera(le securities or money market 
instruments issued (y any single (odyb or 09 per cent of its assets in deposits made with 
the same (odyT

UPI'S management companies

jike UPI'S themselvesb UPI'S management companies must (e authorised (y the 
competent authorities of their home Mem(er Stateb (ut once grantedb such authorisation 
is valid throughout the EUT[21]

Management companies may only carry out a limited range of activitiesb which consist 
principally  of  management  of  UPI'S and  other  PISs  )where  su(-ect  to  prudential 
supervision. andb where permitted (y the relevant Mem(er Stateb certain other services 
such as investment management of certain permitted investment portfoliosb or other 
non2core services providing investment advice in relation to certain permitted investments 
and safeguarding and administering units in PISsT[22]
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Management companies must meet the following re:uirements (efore authorisation may 
(e granted (y the relevant Mem(er State1

;T the management company must have an initial capital of at least “;07b999 )plus an 
additional 9T90 per cent of the amount (y which the portfolios under management 
(y the company eFceed “079 millionb provided that the total re:uired initial capital 
does not eFceed “;9 million.3[23]

0T the individuals who conduct the (usiness of the management company must (e of 
su[ciently good repute and su[ciently eFperienced in relation to the type of UPI'S 
(eing managed3[24]

4T the head o[ce and the registered o[ce of the management company must (e 
located in the same Mem(er State3[25]

RT if the management company has close links with other natural or legal personsb 
those links must not prevent the effective eFercise of the supervisory functions of 
the relevant home Mem(er State regulator3[26]

7T the home Mem(er State competent authorities must (e provided with the identities 
and holding amounts of all shareholders or mem(ers who holdb directly or indirectlyb 
;9 per cent or more of the capital or voting rights in the management companyb and 
the competent authorities must (e satis,ed that such shareholders or mem(ers are 
suita(le3[27] and

]T if the management company is a su(sidiaryb or controlled (y the same person that 
controls an investment ,rmb credit institution or insurance undertaking authorised in 
another Mem(er Stateb the competent authorities of that other Mem(er State must 
(e consulted (efore any authorisation is grantedT[28]

In addition to meeting the initial re:uirements for authorisationb UPI'S management 
companies must also meet certain ongoing operating conditionsT Droadly speakingb these 
re:uire management companies to1

;T maintain minimum levels of regulatory capital3[29]

0T o(serve prudential rules drawn up (y the Mem(er State in which the management 
company has (een authorised3[30]

4T have sound administrative and accounting procedures3[31]

RT minimise con6icts of interest (etween itself and a clientb (etween two of its clientsb 
(etween a client and the underlying UPI'S (eing managedb and (etween two UPI'S32
[32] and

7T esta(lish proper procedures to handle investor complaints and ensure that the 
rights of investors to complain are not restricted as a result of the fact that the 
management company may (e authorised in a Mem(er State other than the home 
Mem(er State of the relevant UPI'ST[33]

'he UPI'S regime also provides that a UPI'S is free to (e managed (y a company that 
is authorised in a Mem(er State other than the UPI'S–s home Mem(er Stateb[34] while 
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management companies are also permitted to esta(lish (ranches in other Mem(er States 
su(-ect to compliance with certain noti,cation re:uirementsT[35]

UPI'S depositaries

UPI'S must entrust the safe custody of their assets to a depositary for safekeepingT[36] It 
is the responsi(ility of the depositary to ensure the following1

;T salesb issuesb repurchasesb redemptions and cancellations of the units effected 
on (ehalf of a common fund comply with applica(le national laws and the fund–s 
constitution and rules3

0T the value of the units is calculated in accordance with the applica(le national law 
and the fund–s constitution and rules3

4T any instructions of the management company are carried outb unless they con6ict 
with applica(le national laws or the fund–s constitution and rules3

RT any sums due to the fund or securities ac:uired are remitted to the fund within 
speci,ed time limits3

7T income is applied in accordance with applica(le national laws and the fund–s 
constitution and rules3

]T the cash 6ows of the UPI'S are properly monitored andb in particularb that all 
payments made (yb or on (ehalf ofb investors upon the su(scription of units of the 
UPI'S have (een receivedb and that all cash of the UPI'S has (een (ooked in cash 
accounts that must meet certain speci,ed conditions3

€T ensure the safekeeping of the UPI'S–s assets3

VT on a regular (asisb provide the management company of the investment company 
of the UPI'S with a comprehensive inventory of the UPI'S–s assets3 and

qT su(-ect to limited eFceptionsb ensure that the UPI'S–s assets are not reused (y the 
depositaryb or any third party to which custody function has (een delegatedb for their 
own accountT

Kirms must meet certain criteria to (e eligi(le to (e appointed as a depositary to a UPI'ST 
'hose criteria includeb among other thingsb that the depositary is not the management 
company of the UPI'Sb[37] that it has its registered o[ceb or is esta(lishedb in the home 
Mem(er State of the UPI'Sb[38] and that the depositary is a national central (ankb a credit 
institution authorised under the PBJ IH Jirective[39] or an entity authorised (y a national 
competent authority to carry out depositary activitiesT

'he UPI'S regime sets out other detailed re:uirements with which depositaries and 
management companies are re:uired to comply in relation to the appointment ofb and 
provision of services (yb depositariesT 'he re:uirements includeb among other thingsb 
provisions relating to1

;T the minimum re:uirements for contracts (etween the management company or the 
investment company and the depositary3

0T
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o(ligations on the depositary relating to oversightb due diligenceb segregation and 
insolvency protection3

4T the conditions and circumstances in which ,nancial instruments held in custody are 
considered to (e lost and how the depositary can discharge its lia(ility3 and

RT independence re:uirements for management companiesb investment companiesb 
depositaries  and  third  parties  to  whom the  safekeeping  function  has  (een 
delegatedT

A depositary–s lia(ility for the loss of ,nancial instruments held in custody is not generally 
affected (y delegation to a su(2custodianb and a depositary is not a(le to eFclude its 
lia(ility through contractual arrangementsT 5oweverb a depositary will not (e lia(le if it 
can show that the loss is a result of an eFternal event (eyond its reasona(le controlb the 
conse:uences of which would have (een unavoida(le despite all reasona(le efforts to 
the contraryT 'his lia(ility of depositaries differs from the position under the Alternative 
Investment Kund Managers Jirective )AIKMJ.[40] )particularly in relation to contractual 
modi,cation of lia(ility.T 5oweverb this divergence seems reasona(le given that the UPI'S 
regime is designed to protect retail investorsT

UPI'S mergers

'he UPI'S regime provides three methods for the domestic and cross2(order mergers of 
UPI'S1

;T the merging UPI'S is dissolved without going into li:uidationb and transfers all of 
its assets and lia(ilities to a second UPI'S in eFchange for the issue of units to its 
unitholders )withb if applica(leb a cash payment not eFceeding ;9 per cent of the net 
asset value.3

0T two UPI'S are dissolved without going into li:uidationb and transfer all of their assets 
and lia(ilities to a new UPI'S in eFchange for the issue to their unitholders of units 
)possi(ly with a cash payment not eFceeding ;9 per cent of the net asset value.3 or

4T a UPI'S transfers its assets to a newly formed UPI'S or another eFisting UPI'Sb (ut 
is not dissolved and continues to eFist until its lia(ilities have (een dischargedT[41]

'o come into effectb a merger must (e authorised (y the competent authorities of the 
home Mem(er State of each merging UPI'ST 'hose authorities must (e provided with 
certain key informationb including the terms of the proposed mergerT[42] 'he competent 
authorities of the merging UPI'S–s home Mem(er State will then forward that information 
to the competent authorities of the other UPI'S–s home Mem(er Stateb which may re:uire 
that the information to (e given to unitholders is modi,edT

'he competent authorities of the home Mem(er State of the merging UPI'S must authorise 
the merger if1

;T the competent authorities in the home Mem(er States of (oth the merging and 
receiving UPI'S are satis,ed with the information that it is proposed to (e provided 
to unitholders3
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0T the receiving UPI'S has (een approved to market its units in the Mem(er State and 
in all Mem(er States where the merging UPI'S has (een approved to market its 
units3 and

4T certain other re:uirements have (een metb such as the validation of the criteria used 
to value the assets of the relevant UPI'S in order to calculate the relevant eFchange 
ratio (y the depositaryT

If the national laws of Mem(er States re:uire unitholders to vote to approve the mergerb 
the approval must not re:uire more than €7 per cent of the votes cast at a unitholders– 
general meetingT[43] 'he :uorum re:uirements cannot (e more onerous for cross2(order 
UPI'S mergers than for domestic UPI'S mergersb and cannot (e more onerous for UPI'S 
mergers than for corporate mergersT

Master2feeder UPI'S structures

'he UPI'S regime permits the use of feeder UPI'ST 'hese are UPI'S thatb (y way of 
eFception to the general rules preventing concentrations of investment (y UPI'Sb are 
permitted to invest up to V7 per cent of their assets in another UPI'S )a master UPI'S.b2
[44] provided they comply with certain re:uirements includingb among othersb that they 
have received the prior approval of the competent authorities of the feeder UPI'S–s home 
Mem(er StateT[45] 'he ;7 per cent (alance may (e held in ancillary li:uid assetsb derivatives 
used only for hedging purposes or property that is essential for the direct pursuit of the 
(usinessT[46] A master UPI'S must have at least one feeder UPI'S among its unitholdersb 
may not itself (e a feeder UPI'S and may not hold units in any feeder UPI'ST[47]

Investor information re:uirements

Droadly speakingb a UPI'S must pu(lish a prospectusb an annual report for each ,nancial 
year within four months of the end of that year and a half2yearly ,nancial report within two 
months of the half2year endT[48]

'he prospectus is re:uired to contain all the information necessary for investors to 
make an informed -udgement a(out investing in the UPI'S and the risks attaching to 
that investmentT In additionb independently from the information provided a(out the 
investment instruments themselvesb the prospectus must contain a clear eFplanation of 
the general risk pro,le of the UPI'S and the details or summary of the remuneration 
policyT[49] 'he UPI'S regime also speci,es certain minimum content re:uirements for 
prospectusesb including general details of the UPI'Sb the rights attaching to unitsb its 
investment o(-ectivesb and its rules relating to income and asset valuationT 'he prospectus 
must also indicate the categories of assets in which the UPI'S is permitted to invest and 
eFplain its approach to the use of derivativesT[50]

'he content re:uirements for reports includeb for instanceb in relation to annual reports that 
the reports must include1

;T a (alance sheet or a statement of assets and lia(ilities3

0T an income and eFpenditure account for the relevant ,nancial year3

4T a report on its activities during the ,nancial year3 and
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RT information on the num(er of units in circulationb the net asset value per unit and 
comparative ta(les showing that information for the past three ,nancial yearsT

In additionb UPI'S are re:uired to provide key investor information documents )CIIJs. to 
investors that are designed to assist them in making key investment decisions on an 
informed (asisT 'he CIIJ must contain certain essential elementsb includingb among other 
things1

;T identi,cation of the UPI'S and its competent authority3

0T a description of its investment o(-ectives and its investment policy3

4T a presentation of the UPI'S–s past performance or performance scenarios3

RT the UPI'S–s costs and associated charges3

7T a risk2reward pro,le of the investment in the UPI'Sb including any appropriate 
guidance and warnings in relation to the risks that are associated with any 
investments in the UPI'S3

]T information on where and how to o(tain additional information relating to the 
proposed investmentb including (ut not limited to where and how the prospectus and 
the annual and half2yearly reports can (e o(tained on re:uest and free of charge at 
any timeb and the language in which such information is availa(le to investors3 and

€T a statement of the details of the up2to2date remuneration policy includingb (ut not 
limited tob the following1

G a description of how remuneration and (ene,ts are calculated3

G the identities of persons responsi(le for awarding the remuneration and 
(ene,tsb including the composition of the remuneration committee )where 
such a remuneration committee eFists.1 these must (e made availa(le (y 
means of a we(site3 and

G a reference to that we(siteb and the fact that a paper copy will (e made 
availa(le free of charge upon re:uestT

'he information must (e presented in a manner comprehensi(le to an investor without 
re:uiring reference to information in any other documentsT 'here is a general re:uirement 
for all key investor information to (e written in concise and non2technical language and 
drawn up in a common format to allow for easy comparison (y investorsT[51] 'o encourage 
consistencyb ESMA provides a template on its we(site that may (e used as the (asis of a 
CIIJT[52]

Investors )in particular retail investors. will receiveb (efore units can (e purchasedb the CIIJb 
on the principle that the UPI'S structure is simple enough and su[ciently well2regulated 
that the CIIJ provides enough (asic information to permit an informed investment decisionT 
In particularb the principal advantage of the CIIJ may prove to (e that it can (e used as 
a pan2European templateb although language differences may limit the possi(ilities for 
economies of scaleT

Pross2(order distri(ution of UPI'S
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'he UPI'S regime provides a passporting system for the cross2(order marketing of UPI'S 
within the European UnionT In particularb where a UPI'S proposes to market its units to 
investors in a host Mem(er Stateb it must su(mit a noti,cation and certain prescri(ed 
information to the competent authority in its home Mem(er StateT 'hat competent 
authority mustb on receipt of a complete noti,cationb transmit that information and an 
attestation to its completeness to competent authorities in the relevant host Mem(er 
States within ;9 (usiness daysb and notify the UPI'S that it has done soT 'he UPI'S is 
permitted to market its units in the relevant host Mem(er States from the date it receives 
the noti,cation from its home Mem(er State competent authorityT

'he Pross2(order Kunds Marketing Jirective[53] sets out certain additional re:uirements for 
UPI'S management companies in connection with the cross2(order marketing of UPI'S in 
the European Unionb includingb for eFampleb that they are re:uired to provide local facilities 
to support investors )eTgTb facilities to process su(scriptionsb repurchase and redemption 
ordersb and to make other payments to unitholders relating to the units of the UPI'S.T 'he 
Jirective also provides for the –denoti,cation– of UPI'Sb su(-ect to certain conditions (eing 
metb where the management company determines that it no longer wishes to market a 
UPI'S in a Mem(er StateT

'he Pross2Dorder Kunds Marketing Begulation[54] sets out additional principles with 
which UPI'S management companies are re:uired to complyb including that marketing 
communications must (e identi,a(le as such and must descri(e the risks and rewards of 
purchasing units in a UPI'S in an e:ually prominent mannerT 'he Begulation also provides 
thatb among other thingsb all information included in marketing communications for UPI'S 
must (e fairb clear and not misleadingb and the content of marketing communications must 
(e consistent with the UPI'S prospectus and CIIJT

'he Pross2Dorder Kunds Marketing Begulation also provides that competent authorities in 
Mem(er States are permitted to re:uire prior noti,cation of marketing communications 
from UPI'S management companies to investorsb provided this noti,cation does not 
constitute a precondition to marketing the UPI'ST

Sanctions for (reach of UPI'S re:uirements

'he UPI'S regime sets out (road categories of (reaches for which national regulators must 
provide penaltiesb and lists the administrative sanctions and measures that competent 
authorities should (e empowered to applyb including1

;T pu(lic warnings or statements of censure identifying the person responsi(le and the 
nature of the (reach3

0T temporary suspension or permanent withdrawal of UPI'S or management company 
authorisation3

4T effectiveb proportionate and dissuasive administrative pecuniary sanctions up to a 
maFimum of “7 million or ;9 per cent of annual turnover for companiesb and up to 
a maFimum of “7 million for individuals3 and

RT ,nes of up to twice the amount of any pro,ts gained or losses avoided as a result 
of the (reachT[55]
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Kuture outlook

As a result  of the impacts of the POHIJ2;q pandemicb  many EU investment funds 
eFperienced a reduction in li:uidityb  driven (y valuation uncertainty and signi,cant 
investment out6ows from investorsT 'hese effects were compounded in respect of funds 
invested in illi:uid assetsT In response to this situationb the European Systemic Bisk 
Doard )ESBD. identi,ed those funds that have signi,cant eFposure to corporate de(t and 
real estate as re:uiring enhanced scrutiny regarding ,nancial sta(ilityb as a matter of 
priorityT[56] 'he ESBD also recommended that ESMA conduct a supervisory eFercise to 
assess the preparedness of funds eFposed to corporate de(t and real estate for potential 
further investor redemption and valuation uncertaintyT ESMA carried out this eFercise and 
pu(lished their ,ndings in a report in ”ovem(er 0909T[57] 'he report found that relatively 
few funds were forced to suspend su(scriptions and redemptions as a result of the market 
stress caused (y the POHIJ2;q pandemic3 howeverb this ,nding may have (een the result of 
proactive intervention (y governments and central (anks to counteract market risks faced 
(y investment fundsT 'he report identi,ed ,ve areas of priority to enhance the preparedness 
of funds and reduce the li:uidity and valuation risks at the level of the investment fund1

;T ongoing supervision of the alignment of the funds– investment strategyb li:uidity 
pro,le and redemption policy (y national competent authorities )”PAs.3

0T ongoing supervision of li:uidity risk assessment (y ”PAs3

4T fund li:uidity pro,les3

RT increase of the availa(ility and use of li:uidity management tools3 and

7T supervision of valuation processes in a conteFt of valuation uncertaintyT

In 8anuary 090;b ESMA launched a common supervisory action )PSA. with ”PAs to assess 
the compliance of entities with cost2related provisions contained in the UPI'S framework 
and the o(ligation to not charge undue costs to investorsT 'he outcome of the PSA in 
0904 on costs and fees showed divergent market practices as to what industry reported as 
WdueQ or WundueQ costs and it evidenced that further legislative speci,cation of the notion 
of Wundue costsQ would provide more convergence and a stronger legal (asis for ”PAs to 
take supervisory and enforcement actions against the relevant market participants in many 
casesT[58] 

'he AIKMJ

Dackground

'he AIKMJ came into force on 0; 8uly 09;;b and Mem(er States were re:uired to 
implement it (y 00 8uly 09;4T 'he stated o(-ective of the AIKMJ is to ensure that all 
managers of AIKs are authorised and su(-ect to harmonised regulatory standards across 
the European UnionT 'he AIKMJ regulates fund managers operating within the European 
Union rather than directly regulating the funds themselvesb many of which may (e (ased 
outside the European UnionT
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Overview of the AIKMJ

'he AIKMJ applies to AIKMsb meaning any person whose regular (usiness is managing one 
or more AIKsT Managing means the provision of portfolio management services and risk 
management services for an AIKT An AIK is any PIS that is not covered (y the UPI'S regimeT2
[59] As well as applying to AIKMs that manage or market AIKs )wherever those funds are 
esta(lished. in the European Unionb the AIKMJ also applies to AIKMs esta(lished outside 
the European Union that manage AIKs esta(lished in the European Unionb and to non2EU 
AIKMs that market one or more AIKs )wherever esta(lished. within the European UnionT[60] 
'he AIKMJ has a very wide scopeb with few eFemptionsb (ut AIKMs that manage AIKs the 
value of whose assets under management fall (elow speci,ed thresholds are eFempt from 
most of the provisions of the AIKMJT[61]

Cey features of the AIKMJ include1

;T AIKMs that manage AIKs must (e authorisedT 'o (e authorisedb an AIKM mustb 
among other conditionsb eFceed certain minimum capital re:uirements3

0T restrictions on the levels of remuneration for senior management and risk2takers3

4T AIKMs must (e a(le to show that speci,c safeguards are in place against con6icts 
of interest3

RT AIKMs will (e re:uired to manage and monitor li:uidity risks and conduct regular 
stress tests3

7T AIKMs will (e re:uired to set a maFimum level of leverage for each AIK3

]T eFtensive re:uirements in relation to the valuation of managed assetsb delegation 
of the AIKM–s functions and the use of a depositary to safeguard an AIK–s assets3

€T (usiness conduct principles for AIKMsb including re:uirements to act with due skillb 
care and diligenceb and to act in the (est interests of the AIK and its investors3

VT a re:uirement to produce annual reportsb and to make disclosures to investors and 
regulators on an ongoing (asis3

qT restrictions on asset stripping3 and

;9T a marketing and passport regime that ena(les an EU AIKM authorised in its home 
Mem(er State to manage and market EU AIKs (oth domestically and in other 
Mem(er States without re:uiring additional authorisation in those other Mem(er 
StatesT

Marketing is de,ned in the AIKMJ as the direct or indirect offering or placement of units 
or shares in an AIK tob or withb investors domiciled in the European UnionT Signi,cantlyb this 
does not include marketing that is independent of the AIKM marketing to investors outside 
the European Union or passive marketingb where the initiative is taken (y the investor rather 
than the AIKMT 'his eFtremely important concession continues to allow European pension 
funds and other eFperienced investors to access hedge fundsb in particular the €9 per cent 
managed in the USb without the funds having to comply with the AIKMJT 'he :uestion of 
whether to make the passporting regime availa(le in respect of non2EU AIKs and AIKMs 
was the su(-ect of heated de(ate prior to the pu(lication of the AIKMJT 'he compromise 
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that was adopted involves the deferral of the non2EU passporting provisions set out in 
the AIKMJT ESMA pu(lished its ,nal advice on the eFtension of the passporting regime 
in 8uly 09;]T 'he Pommission has so far not acted upon the ,nal advice provided (y 
ESMAb and in the meantime national private placement regimes continue to operateT ESMA 
did pu(lish a report on the ,ndings of its thematic study on noti,cation frameworks and 
home2host responsi(ilities under the UPI'S regime and the AIKMJ in April 09;€b which 
aims to facilitate the smooth operation of EU passports for marketing and management of 
UPI'S and AIKsT 'he proposed AIKMJ II seems to ,nally (e making some headway on this 
issueT[62]

Jetails on the key features of the AIKMJ listed a(oveb as implemented in the national law 
of Mem(er Statesb are outlined in the national chaptersT

jevel 0 measures and jevel 4 guidance

'he provisions of the AIKMJ outline the framework of the regimeb (ut the details have (een 
determined (y jevel 0 implementing measuresT

'he Pommission adopted a Jelegated Begulation[63] on eFemptionsb general operating 
conditionsb depositariesb leverageb transparency and supervisionT 'his regulation is directly 
applica(le in all Mem(er Statesb and has applied since 00 8uly 09;4T 'he Jelegated 
Begulation includes provisions relating to1

;T the calculation of assets under management and leverage3

0T additional own funds and professional indemnity insurance3

4T con6icts of interest3

RT risk and li:uidity management3

7T delegation of AIKM functions3

]T the o(ligations and rights of depositaries3 and

€T transparency o(ligations to (oth investors and supervisory authoritiesT

'he Pommission adopted a Jelegated Begulation to determine types of AIKMsb whether 
an AIKM is an AIKM of open2ended AIKs or closed2ended AIKsb and to ensure uniform 
conditions of  application of  the AIKMJb  on ;€ Jecem(er 09;4T[64]  In  additionb  the 
Pommission adopted a Jelegated Begulation on the information to (e provided (y national 
competent authorities to ESMAb which entered into force on ;] April 09;7T[65]

'he Pommission also adopted two Implementing Begulationsb one to esta(lish a procedure 
for determining the Mem(er State of reference of a non2EU AIKM[66] and the other to 
esta(lish the procedure for AIKMs to opt in under the AIKMJT[67]

'o supplement these jevel 0 measuresb ESMA issued jevel 4 &uidelinesT 'hese provide 
guidance to national regulators in the European Union as to how to implement directivesb 
regulations and technical standards )jevel ; and 0 measures.T /hile the &uidelines are not 
legally (indingb regulators and market participants should make every effort to comply with 
themT ”ational regulators are re:uired to incorporate these &uidelines into their supervisory 
practices or eFplain why they have not done soT
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ESMA pu(lished &uidelines on key concepts of the AIKMJ[68] that give guidance on the 
de,nition of an AIKb[69] ’‘As on the application of AIKMJb[70] and &uidelines[71] on reporting 
o(ligations under the AIKMJ that set out the information AIKMs should report to regulators 
and the times when reports must (e madeT

On € April 09;€b ESMA pu(lished the ,ndings of its thematic study on noti,cation 
frameworks and home2host responsi(ilities under the AIKMJ and the UPI'S JirectiveT[72] 
ESMA su(se:uently produced opinions regarding the delegation model on ;€ and 09 8uly 
09;€T[73] Kor further detail on the impact of ESMA–s actions in light of DreFitb see the United 
Cingdom chapterT

'he reforms to the rules on marketing to investors that have (een introduced (y the 
Pross2Dorder Kunds Marketing Begulation also apply in respect of the marketing (y AIKMs 
or AIKsT

In additionb  since ; April  0909 a Jelegated Begulation to amend the AIKMJ jevel 
0 Begulation as regards safe2keeping duties of depositaries has appliedT[74] Although 
securities and insolvency laws are not harmonised across the European Unionb the 
Jelegated Begulation attempts to harmonise rules on safe2keeping of AIK assets (y 
ensuring the clear identi,cation of those assets when they are held (y a third2party 
custodianT

In relation to the AIKMJb the Pross2(order Kunds Marketing Jirective aims to clarify the 
scope of –pre2marketing– activities that an EU AIKM may engage in without making a 
prior noti,cation to the competent authority in its home Mem(er StateT 'his has (een a 
controversial area given that Mem(er States have historically taken different approaches 
to the meaning of –marketing– for the purposes of AIKMJT 5oweverb the Pross2(order Kunds 
Marketing Jirective introduces a new de,nition of –pre2marketing– and certain conditions 
that must (e met for interactions with potential investors to amount to –pre2marketing– 
activityb rather than –marketing– activityb which would in turn re:uire prior noti,cation to 
the competent authority in its home Mem(er StateT 'he Pross2(order Kunds Marketing 
Jirective also introduces a noti,cation procedure for AIKMs that wish to discontinue 
marketing activities in a Mem(er StateT

Solvency II

Purrent regime

'he insurance sector is a key provider of the funds under discretionary fund managementT 
'his re6ects the fact that insurers hold assets and capital to meet their lia(ilities to 
policyholders and satisfy their regulatory capital re:uirementsT

Overview

'he Solvency II Jirective )Solvency II.[75] came into force on ; 8anuary 09;]b and introduced 
a newb harmonised EU2wide insurance regulatory regimeb replacing various EU insurance 
directives including the Becast jife JirectiveT[76] 'he key o(-ectives of Solvency II are 
improved protection of policyholdersb a move towards a more risk2(ased approach to 
prudential regulation and harmonisation of national supervisory regimesT
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Kurther detail of the regime is set out in the Solvency II Jelegated Begulation )jevel 
0.b which came into force on ;V 8anuary 09;7T[77] EIOzA has pu(lished Implementing 
'echnical Standards and &uidelines supplementing jevel ; and jevel 0 measuresT

'he  Solvency  II  regime  is  divided  into  three  areas  known  as  pillars1  :uantitative 
re:uirements3 governanceb risk management and supervisory review3 and disclosure and 
transparencyT It applies to all EU insurers and reinsurersb su(-ect to some very limited 
eFceptionsT[78] Solvency II has (een su(-ect to su(se:uent amendmentsT[79]

Papital re:uirements

Kirms are re:uired to esta(lish technical provisions re6ecting their eFpected future 
lia(ilities to policyholders and to hold assets su[cient to cover those technical provisionsT2
[80] In additionb ,rms need to have capital to cover the minimum capital re:uirement )MPB.b 
which is the minimum level of solvency (elow which a ,rm risks the withdrawal of its 
authorisationb and the solvency capital re:uirement )SPB.b which is a higher level of capital 
(elow which supervisory intervention will (e triggeredT In eFceptional circumstancesb 
national supervisors have the discretion to re:uire an insurer to maintain further capital 
in addition to the SPBb known as the capital add2onT 'he types of capital )referred to in 
Solvency II as own funds. that insurers may use to satisfy the MPB and SPB are classi,ed 
(y means of a system that classi,es own funds into three tiers according to the eFtent to 
which they possess the characteristics of permanent availa(ility and su(ordinationb with 
'ier ; (eing the highest of the tiersT jimits will apply to the amounts of 'ier 0 and 'ier 4 
own funds that can (e used to meet a ,rm–s capital re:uirementsT

zrudent person principle

'he prudent person principle under Solvency II provides re:uirements relating to the 
investment of insurers– assetsT 'he key re:uirements are that1

;T insurers only invest  in assets and instruments whose risks can (e properly 
monitoredb managed and controlled3

0T all assets must (e invested in such a manner as to ensure the securityb :ualityb 
li:uidity and pro,ta(ility of the portfolio as a whole3

4T derivative instruments may (e used only insofar as they contri(ute to a reduction of 
risks or facilitate e[cient portfolio management3 and

RT assets held to cover technical provisions shall (e invested in a manner appropriate 
to the nature and duration of the insurer–s lia(ilitiesb and in the (est interests of 
policyholders and (ene,ciariesT[81]

jook2through principle

Solvency II introduces a greater focus on transparency of investmentsb involving a 
look2through  approach  to  risk  assessment  where(yb  for  the  purposes  of  the  SPB 
calculationb the underlying investments held (y investment funds in which an insurer is 
invested are treated as direct holdingsT[82] 'his may (e a challenge for managers of funds 
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of funds asb if insurers are to investb the managers will need to (e a(le to provide detailed 
information on the underlying portfolioT

Jisclosure and reporting

Kirms are re:uired to produce a solvency and ,nancial condition report on an annual (asisb 
which must contain the following information in relation to a ,rm1

;T its (usiness and performance3

0T its system of governance and an assessment of its ade:uacy for the risk pro,le of 
the ,rm3

4T risk eFposureb concentrationb mitigation and sensitivity for each category of risk3

RT the (ases and methods used for the valuation of assetsb technical provisions and 
other lia(ilities3 and

7T capital managementb including )at least.1

G the structure and amount of own fundsb and their :uality3

G the amounts of the SPB )includingb su(-ect to a transitional Mem(er State 
optionb any capital add2on. and the MPB3

G the option used for the calculation of the SPB3

G an eFplanation of the main differences (etween the underlying assumptions 
of the standard formula and the internal model used for the SPB calculationb 
where relevant3 and

G the  amount  of  any  non2compliance  with  the  MPB  or  any  signi,cant 
non2compliance with the SPB during the reporting periodb and an eFplanation 
of the reasons for and impact of the non2compliance and any remedial 
measures takenT[83]

Insurers are re:uired to demonstrate that the data is su[ciently completeb accurate and 
appropriately veri,edb and asset managers must ensure that the information they supply 
to insurance customers meets the same standardsT[84]

zrudential framework for investment ,rms

Dackground

'o implement the Dasel III rules made (y the Dasel Pommittee on Danking Supervisionb 
on 09 8uly 09;; the Pommission introduced proposals for a new directiveb known as PBJ 
IHb[85] and a new regulationb the Papital Be:uirements Begulation )PBB.T[86]

In Jecem(er 09;€b the Pommission adopted proposals for a Begulation )IKB. on the 
prudential re:uirements on investment ,rms and a Jirective )IKJ. on the prudential 
supervision of investment ,rmsT[87] 'he IKB has applied fromb and Mem(er States were 
re:uired to implement the IKJ (yb 0] 8une 090;T

European Overview Explore on Lexology

https://www.lexology.com/indepth/asset-management/european-overview/?utm_source=TLR&utm_medium=pdf&utm_campaign=Asset+Management+-+Edition+13


 RETURN TO SUMMARY

'he IKB framework replaces the eFisting prudential re:uirements set out in the PBB for 
most investment ,rms authorised under MiKIJT 'he aim is to simplify the prudential 
classi,cation of investment ,rms and esta(lish a single harmonised approach to their 
prudential re:uirementsT It also seeks to increase proportionality and risk2sensitivity and 
reduce the compleFity of the eFisting systemT It is not intended to increase capital 
re:uirements signi,cantly (eyond the current levelT

Papital Be:uirements Jirectives and Papital Be:uirements Begulation

Mem(er States were re:uired to transpose PBJ IH into national law (y 4; Jecem(er 09;4T 
'he PBB took effect from ; 8anuary 09;RT Several pieces of delegated legislation have (een 
pu(lished (y the Pommission since Jecem(er 09;4 supplementing PBJ IH with regard to 
certain regulatory technical standards and implementing technical standardsb and to the 
li:uidity coverage ratio )jPB.T

'he PBJ IH regime appliesb (roadly speakingb to investment ,rms that are su(-ect to MiKIJT 
5oweverb the following fall outside its scope1

;T ,rms that are not authorised to perform safekeeping and administration of ,nancial 
instruments3

0T ,rms that provide only one or more of the investment services and activities listed 
in points ; )Beception and transmission.b 0 )EFecution of orders.b R )zortfolio 
management. and 7 )Investment advice. of Section A of AnneF ; MiKIJ3 and

4T ,rms that are not permitted to hold client money or securitiesT

In practiceb this provides an eFemption for many asset management ,rmsT

PBJ IH makes investment ,rms su(-ect to revised capital ade:uacy rules that re:uire 
them to maintain a (asic capital conservation (uffer in addition to their (asic minimum 
regulatory capital re:uirementT[88] Kirms may alsob at the discretion of individual supervisory 
authoritiesb (e re:uired to maintain a counter2cyclical capital (uffer to guard against losses 
that result from a sudden downturn following a period of economic growthT[89] If investment 
,rms fail to maintain the re:uired capital (uffersb they are su(-ect to restrictions on their 
a(ility to make distri(utions and a prohi(ition on the payment of varia(le remuneration 
where the o(ligation to pay was created at a time when the capital (uffer re:uirements 
were not metT[90]

On ] Ke(ruary 09;7 the Jelegated Begulationb[91] which sets out detailed re:uirements for 
,rms to hold su[cient unencum(ered high2:uality li:uid assets as determined using the 
jPBb came into force

In additionb PBJ IH re:uires competent authorities to ensure that ,rms have policies and 
procedures in place to identifyb manage and monitor the risk of eFcessive leverageT[92] 
Investment ,rms must address the risk of eFcessive leverage (y taking account of potential 
reductions in their regulatory capital that may result from eFpected or realised lossesb 
and should (e a(le to withstand a range of potential stress events impacting regulatory 
capitalT[93]

PBJ IH also su(-ects ,rms to enhanced corporate governance re:uirementsb and a 
re:uirement to esta(lish risk committees composed of non2eFecutive mem(ers of their 
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management (odies to advise management on the risk pro,le of a ,rm and on its 
ongoing risk strategyT[94] In additionb PBJ IH re:uires ,rms to disclose the num(er of 
individuals receiving remuneration of “; million or more in each ,nancial yearT[95] PBJ 
IH also implements a (onus cap under which varia(le remuneration cannot eFceed ,Fed 
remuneration unless authorised (y shareholdersb in which case varia(le remuneration can 
(e up to twice the ,Fed remunerationT[96]

In ”ovem(er 09;]b the Pommission pu(lished its proposals for amendments to PBJ IH and 
the PBB )also referred to as PBJ H and PBB II.T On 0€ 8une 09;qb PBJ IH[97] and PBB II[98] 
entered into forceT Kor the most partb PBB II has applied from 0V 8une 090;b and Mem(er 
States were re:uired to implement and apply PBJ H (y 0V Jecem(er 09;qT PBJ IH and 
PBB II include measures to ensure compliance with international standards and certain 
EU2speci,c reformsb including1

;T a (inding leverage ratio re:uirement of 4 per cent for all ,rms within the scope of 
PBJ IH3

0T a (inding net2sta(le funding ratio )”SKB. of at  least ;99 per cent on credit 
institutions and systemic investment ,rms3

4T more risk2sensitive own funds re:uirementsb including changes in respect of the 
calculation of own funds re:uirements for market riskb counterparty credit riskb large 
eFposuresb eFposures to central counterparties and e:uity investments in PIUs3 and

RT amendments to the minimum re:uirement for own funds and eligi(le lia(ilities 
to ensure that glo(al systemically important institutions hold certain minimum 
levels of loss2a(sor(ing capital and instruments in line with the total loss2a(sor(ing 
capacity standards recommended (y the Kinancial Sta(ility DoardT

'he ”SKB sits alongside the jPB as a method to assess whether a ,rm has ade:uate 
sta(le funding to prevent li:uidity mismatchesT 'he ”SKB is a ratio of an institution or 
,rm–s availa(le sta(le funding to the amount of sta(le funding re:uired (y it over a one2year 
periodb and an ”SKB of ;99 per cent would therefore re:uire the relevant institution or ,rm 
to hold at all times su[cient sta(le funding to meet its funding needsT Sta(le funding is 
de,ned as those types and amounts of e:uity and lia(ility ,nancing eFpected to (e relia(le 
sources of funds over a one2year period under conditions of eFtended stressT

Begarding the own fund re:uirements under PBJ H in respect of PIUsb the amendments 
set out a more risk2sensitive approach to calculate own funds re:uirements for eFposures 
to PIUs )which includes UPI'S and AIKs.T  In addition to a standardised approachb 
PBJ H incorporates a look2through and mandate approach that calculates own funds 
re:uirements (asedb respectivelyb on the underlying eFposures or mandate of the relevant 
PIUT

IKB and IKJ

Under the revised prudential framework set out (y the IKB and the IKJ1

;T certain systemically important ,rms will (e reclassi,ed as credit institutionsb and 
will remain su(-ect to the eFisting regime under the PBB and PBJ IHT If these ,rms 
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are esta(lished in Mem(er States participating in the (anking unionb they will come 
within the scope of the single supervisory mechanism3

0T all other investment ,rms will (e su(-ect to the new prudential frameworkb replacing 
the re:uirements set out in the PBB and the PBJ IH JirectiveT Pertain small and 
non2interconnected investment ,rms will (e su(-ect to a more limited prudential 
regime3

4T :uantitative indicatorsb referred to as –C2factors–b which are intended to represent 
various risks to which the ,rm is eFposedb will (e used to classify investment 
,rms and determine the capital re:uirements methodology to which they will (e 
su(-ectT 'he C2factors include –risk2to2customer– factorsb –risk2to2market– factorsb and 
–risk2to2,rm– factors3 and

RT investment ,rms will (e su(-ect to revised remuneration and governance standardsT

Kirms have generally (een re:uired to comply with the re:uirements of the new prudential 
framework from 0] 8une 090;T 5oweverb the IKB contains certain measures to delay the 
transition from the PBJ H%PBB II regime to the IKJ%IKB regime for certain investment ,rms 
until 0] 8une 090]T Kor eFampleb the IKB limits capital re:uirements for ,rms that would 
otherwise more than dou(le under the new framework to twice the PBJ H%PBB II capital 
re:uirements until that dateT

'he new prudential framework is also intended to tighten re:uirements relating to 
e:uivalence decisions taken in relation to third countries and the supervision of ,rms 
with parent undertakings in third countriesT /here a ,rm has its parent undertaking in a 
third countryb if the relevant EU supervisory authority considers that the ,rm is not su(-ect 
to supervision (y the third country that is e:uivalent to the supervision under this new 
prudential frameworkb it may re:uire the esta(lishment of an investment holding company 
or miFed ,nancial holding company in the EUT

Bemuneration for investment ,rms and fund managers

'he MiKIJ IIb UPI'S and AIMKJ regime re:uires management companies to esta(lish and 
apply remuneration policies and practices that are consistent withb and promoteb sound 
and effective risk managementb and that neither encourage risk2taking that is inconsistent 
with the risk pro,lesb rules or instruments of incorporation of the funds that they manageb 
nor impair compliance with the management company–s duty to act in the (est interest of 
the investors or relevant fundT[99] 'he principles that investment ,rms must comply with 
when esta(lishing and applying their remuneration policies includeb for eFampleb that at 
least half of the varia(le part of the remuneration of investment ,rms must (e paid in e:uity 
instruments of the investment ,rm or its parent entityT[100] Similarlyb for UPI'S managersb 
the remuneration policy prescri(e that at least half of the varia(le part of the remuneration 
of management companies must (e paid in assets of their UPI'Sb unless the management 
of the UPI'S accounts for less than half of the total portfolioT[101] zayment of at least a 
further R9 per cent of this varia(le remuneration )or ]9 per cent if the varia(le remuneration 
is of a particularly high amount. is to (e deferred for a minimum of three years[102] to 
encourage portfolio or fund managers to take a long2run viewT
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Begulation on short selling and credit default swaps

'he European Begulation on short selling and certain aspects of credit default swaps )Short 
Selling Begulation.[103] was pu(lished in the O8 on 0R March 09;0 and took effect on ; 
”ovem(er 09;0T Signi,cant provisions of the Short Selling Begulation include1

;T transparency1 ,rms are re:uired to disclose short positions relating to shares 
admitted to trading on a regulated market or M'K and EU sovereign de(tb taking 
into account positions in credit default swaps referencing an EU sovereign de(t 
o(ligation3[104]

0T restrictions on uncovered positions1 a ,rm that wishes to take out an open position 
in shares needs to have (orrowed the sharesb entered into an agreement to (orrow 
the shares or made other arrangements to ensure that settlement can (e effected 
when dueT[105] 'here are further restrictions on open positions in sovereign de(t or 
through credit default swaps )where the positions are not hedged.3 and

4T supervisory intervention1 competent authorities in individual Mem(er States mayb 
in eFceptional  circumstancesb  take measures including further transparency 
re:uirements or temporary short2selling (ansb while ESMA may intervene )iTeTb (y 
taking direct control of the regulation of short selling in an individual Mem(er State 
and overruling the national regulator. if it considers there to (e a signi,cant threat 
)eTgTb to the sta(ility of the market.T[106]

'hese re:uirements apply regardless of where the person effecting the short sale is 
domiciledT 5oweverb there is an eFemption from the transparency re:uirements for shares 
whose principal trading venue )iTeTb the regulated market or M'K. is located outside the EUT

Kor fund managers managing several fundsb the calculation of the net short position in a 
particular issuer is conducted at the level of each individual fund and for each portfolio 
under managementT A discretionary manager should aggregate net short positions of 
funds and portfolios for which the same investment strategy is pursued in respect of 
a particular issuerT /here a single entity performs management and non2management 
activities )such as proprietary trading.b it should conduct two separate calculations andb 
in some instancesb may have to make two reportsT

'he :ualifying holdings regime

'he –:ualifying holdings regime– comprises certain re:uirements imposed across various 
pieces of EU ,nancial services sectoral legislationb particularly MiKIJ IIb Solvency II and PBJ 
IHT

'he :ualifying holdings regime sets out harmonised criteria that regulators apply in 
deciding whether to approve changes of control of ,nancial institutions )iTeTb credit 
institutionsb investment ,rms and insurers.b and important aspects of the process (y which 
they do soT Similar re:uirements apply in respect of :ualifying holdings in management 
companies under the UPI'S Jirective and AIKMJT

Money Market Kunds Begulation
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'he Money Market Kunds Begulation )MMK Begulation.[107] has applied from 0; 8uly 09;VT 
'he MMB Begulation seeks to address pro(lems with Money Market Kunds )MMKs. that 
were identi,ed during the ,nancial crisis relating to the li:uidity and sta(ility of the MMK 
marketT In particularb the MMK Begulation sets out re:uirements that are designedb among 
other thingsb to improve the resilience of MMKs to ,nancial shocks and the a(ility of MMKs 
to meet redemption re:uestsT

'he MMK Begulation de,nes MMKs as PIUs that re:uire authorisation as UPI'S or are 
authorised as UPI'S under UPI'S IHb or are an AIK under the AIKMJ3 invest in short2term 
assets3 and have distinct or cumulative o(-ectives offering returns in line with money 
market rates or preserving the value of the investmentT[108]

'he MMK Begulation  also  categorises  MMKsb  and includes  provisions  onb  among 
other thingsb eligi(ility criteria for assets in which MMKs can invest and diversi,cation 
re:uirementsT

zackaged Betail and Insurance2(ased Investment zroducts 
Begulation

In ”ovem(er 09;9b the Pommission identi,ed concerns in the EU retail investment 
market and launched a consultation on packaged retail and insurance2(ased investment 
products )zBIIzs.b which includeb inter aliab UPI'S and AIKsT It consideredb among other 
thingsb that information a(out investments was weak and di[cult to comprehend and 
use (y consumers3 there were many con6icts of interest present in the distri(ution of 
investment products3 and the regulation of the market was fragmentary and inconsistentT 
'he Pommission noted that these issues created risks for consumersT[109]

Kurtherb zBIIzs do not tend to (e harmonised products at the European level and can 
span a range of different investment productsb although their unifying feature is that they 
are marketed to retail customersT zBIIzS can include investment fundsb insurance2(ased 
investment productsb retail structured securities and structured term depositsT 'o address 
some of the concerns raised in its consultationb the Pommission decided to introduce a 
newb pre2contractual disclosure document )a key information document )CIJ.. for retail 
consumersT 'he rationale was that consumers would (e a(le to refer to the CIJ when 
considering (uying a zBIIzT 'he Pommission also decided to address this issue through 
cross2sectoral legislationb which would apply across various eFisting regulationsT[110] 'he 
zackaged Betail and Insurance2(ased Investment zroducts )zBIIzs. Begulation (ecame 
applica(le on ; 8anuary 09;VT[111] 'he Pommission also developed regulatory technical 
standards on CIJs in the delegated regulation relating to the zBIIzS Begulationb which also 
(ecame applica(le on ; 8anuary 09;VT[112]

'he zBIIzs Begulation and related Jelegated Begulation specify the form and content of 
the CIJb favouring a simpleb clear and easy to understand formatT 'he zBIIzs Begulation 
also lays down rules on how to provide the CIJ to retail investorsT It applies to zBIIz 
manufactures who are responsi(le for drawing up CIJsT[113] zBIIz manufacturers are 
de,ned as an entity that manufactures zBIIzs or makes changes to an eFisting zBIIzb 
for eFampleb (y altering its risk and reward pro,leT 'hereforeb this would capture fund 
managersb insurance companiesb investment ,rms and (anksT 'he zBIIzS Begulation 
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also applies to persons advising on or selling zBIIzsb who must provide the CIJ to retail 
investorsT[114]

Articles ;7 to ;V of the zBIIzs Begulation also provide national competent authorities and 
EOzIA with the power to monitor ,nancial products under their supervision and prohi(it 
or restrict the sale of certain products in the case ofb for eFampleb investor protection 
concerns or a threat to the orderly functioning and integrity of ,nancial marketsT Among 
other initiativesb the ESAs pu(lished technical advice on the inclusion of environmental 
or social o(-ectives targeted (y a zBIIz in a CIJ )pursuant to Article V)R. of the zBIIzs 
Begulation.T[115]

Securities Kinancing 'ransactions Begulation

'he Securities Kinancing 'ransactions Begulation )SK'B. sets out re:uirements on the 
reporting and transparency of ,nancing transactionsT On ;0 8anuary 09;]b the Securities 
Kinancing 'ransactions Begulation[116] came into forceT It has appliedb for the most partb 
since that dateT Begulatory 'echnical Standards and Implementing 'echnical Standards 
supplementing the SK'B came into force on ;; April 09;qT

One of the central aims of the SK'B is to enhance transparency and data availa(ility 
in respect of transactions fre:uently undertaken in the shadow (anking sector such as 
repurchase agreements and securities lendingb commonly known as securities ,nancing 
transactions )SK's.T 'o that endb the SK'B re:uires counterparties to SK's to report 
details of those transactions to trade repositoriesT UPI'S management companies and 
AIKMs must make certain disclosures relating to SK's to investors in their fundsb including 
identifying the SK's and total return swaps that the funds in :uestion are authorised to 
useT Pertain information relating to SK's must also (e disclosed in UPI'S–s semi2annual 
and AIKs– annual reports to investorsT 'he SK'B also imposes conditions on the reuse 
of collateral received (y counterparties to SK'sb including the provision of pre2contractual 
information on the risks of reuse and a re:uirement to o(tain prior eFpress consent theretoT

EuHEPAsb EuSEKs and Ej'IKs

In recent yearsb a num(er of new types of investment fund have (een introduced following 
legislative initiatives (y the Pommissionb eachb in turnb an ela(oration of the AIK conceptT 
One of those initiatives was the European Henture Papital Kunds Begulation )EuHEPA. 
Begulationb[117] which aims to strengthen the a(ility of venture capital funds to raise 
money across the European Union (y creating a new (rand of investment fund targeted 
at investors who wish to gain eFposure to venture capital investmentsT 'o (e an EuHEPAb a 
fund must meet certain eligi(ility criteria including that it is an EU AIK that invests at least 
€9 per cent of its aggregate capital contri(utions to :ualifying investments )iTeTb venture 
capital investments.T

'he European Social Entrepreneurship Kunds Begulation )EuSEK. Begulation[118] also 
created a new (rand of EU AIK thatb in summaryb intends to invest at least €9 per cent of 
its aggregate capital contri(utions in investments that primarily aim to achieve positive 
social impactsT Most provisions in the EuHEPA Begulation and the EuSEK Begulation have 
applied since 00 8uly 09;4b the date on which Mem(er States were re:uired to implement 
the AIKMJT
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'he aim of the Ej'IK Begulation is to create a new type of investment fund designed for 
investors who were prepared to make long2term investments in companies and pro-ects 
in return for a steady incomeT 'o :ualify as a European jong 'erm Investment Kundb a 
fund must (e an EU AIKb (e authorised (y the competent authority in its home Mem(er 
Stateb and comply with the rules in the Ej'IK Begulationb including rules on investment 
policiesb redemptionb marketing and transparencyT 'he Ej'IK Begulation has applied since 
q Jecem(er 09;7T

'aF law

/hile the Pommission has announced that it intends to pu(lish a proposal for a common 
(usiness taF rule(ook for the European Unionb du((ed –DEKI'– )Dusiness in Europe1 
Kramework for Income 'aFation.b (y 0904b[119] taFation remainsb at presentb largely a matter 
for the Mem(er StatesT /ith the eFception of value added taF )HA'.b there is currently 
no centralised taF affecting asset managementT ”everthelessb EU law materially impacts 
Mem(er States– taF laws andb thereforeb the taF treatment of asset management within the 
European UnionT

HA'

Under the zrincipal HA' Jirective )zHJ.b[120] a common system of HA' has (een esta(lished 
in the European Union under which HA' may (e chargea(le in respect of goods and services 
supplied in the course of carrying on a (usinessT Asset management services provided to 
a fund (y an asset manager would normally (e a service supplied in the course of carrying 
on a (usiness for these purposesT

Droadly speakingb on services supplied within a Mem(er Stateb HA' is chargea(le on the 
consideration paid for such services at a rate set (y the Mem(er StateT 'his is unless an 
eFemption appliesT ”ormallyb the supplier )iTeTb the asset manager. would have to account 
to the relevant taF authorities for the applica(le HA' and would pass the cost on to the 
recipient of the supply )iTeTb the fund.T 'his is likely to (e a real cost for the fund )andb 
ultimatelyb the investors. (ecause amounts paid to suppliers in respect of HA' can only 
(e recovered from the relevant taF authorities if the fund also makes supplies su(-ect 
to HA' x which is unlikelyT 'hereforeb from the investors– perspectiveb it would likely (e 
advantageous if the asset management services fell within an eFemption from HA'T )Krom 
the asset manager–s perspectiveb that would (e disadvantageous (ecause it would mean 
that the asset manager makes supplies that are not su(-ect to HA' andb thereforeb the asset 
manager–s a(ility to recover from the relevant taF authorities amounts that it has paid to its 
own suppliers in respect of HA' is limitedb there(y reducing its own pro,t marginT.

&enerallyb asset management is a service su(-ect to HA'b (ut there is an eFemption for 
–the management of special investment funds as de,ned (y Mem(er States–T[121] /ithin 
the con,nes of the o(-ective of the zHJ and the principle of ,scal neutralityb each Mem(er 
State has discretion to de,ne the scope of the special investment fund )SIK. eFemption andb 
over the yearsb a num(er of cases have (een (rought in the European Pourts in respect of 
itb demonstrating a degree of uncertainty around the scope of the SIK eFemptionb which is 
unfortunate and undesira(leT If asset management services have (een priced assuming a 
HA' treatment that later proves to (e incorrectb it can (e challenging to unravel the ,nancial 
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impact andb to the eFtent that the cost of wrongly charged HA' has (een (orne (y the fundb 
investors would want to ensure that the asset manager reclaims from the taF authorities 
any amount of HA' for which it erroneously accounted and passes any refund on to the 
fundT

On V Ke(ruary 090;b the Pommission launched a pu(lic consultation[122] asking for 
feed(ack on the operation of the current HA' eFemptions for ,nancial and insurance 
services )which did notb howeverb eFpressly mention the SIK eFemption.T It put forward 
options for reform including );. the full or partial a(olition of the eFemptionsb or )0. their 
replacement with a ,Fed rate of input taF deduction for providersT 'he consultation closed 
on 4 May 090;b however the Pommission has not yet adopted a proposal on the outcomeT

Other key taF impacts of EU law

5istoricallyb fund structures may have (een set up to take advantage of the zarent 
Su(sidiary Jirective )zSJ.[123] or the Interest and Boyalties Jirective )IBJ.b[124] or (othb 
which provide for certain eFemptions from withholding taF on intra2EU payments (etween 
connected partiesT 'he Janish conduit cases[125]  haveb howeverb cast dou(t on the 
circumstances in which taFpayers may rely on the zSJ and the IBJ as the Pourt of 8ustice 
of the European Union held that they cannot apply in the case of an a(use of rights x 
for instanceb where a structure is set up with the intention of claiming the eFemption (y 
arti,cially creating the preconditions for itb such that the formal conditions of the IBJ or the 
zSJ are metb (ut not their purposeT 'he Pommission has also indicated that it may seek to 
revive a proposal to recast the IBJ to make the eFemption from withholding taF conditional 
on the interest (eing su(-ect to taF in the destination stateT[126]

'he freedom of esta(lishment under Article Rq of the 'reaty on the Kunctioning of the 
European Union )'KEU. and the free movement of capital under Article ]4 'KEU may also 
(ecome relevant in the asset management conteFtb in particular in situations where the 
recipient cannot rely on the zSJT In the 099q case Aberdeen Property Fininvest Alpha Oy-
b[127] it was held thatb under Article Rq 'KEUb it was not permissi(le for a Mem(er State 
to impose a withholding taF on dividends distri(uted to a parent company that is an 
open2ended investment company resident in another Mem(er State if similar dividends 
paid to compara(le domestic parent companies are not su(-ect to such withholding taFT 
In other casesb it was held that Article ]4 'KEU precludes the imposition of withholding 
taF on dividends distri(uted to a foreign companyb UPI'S or pension fund esta(lished in a 
different Mem(er State if dividends distri(uted to a domestic companyb UPI'S or pension 
fund were not also su(-ect to such withholding taF orb if in principle also su(-ect to such 
withholding taFb were effectively eFempt from itT[128] In Emerging Markets Series of DFA 
Investment Trust Company v. Dyrektor Izby Skarbowej w Bydgoszczyb it was decided that 
Article ]4 'KEU prevents a Mem(er State from withholding taF from dividends distri(uted 
to an investment fund esta(lished in a third country if );. a similar withholding taF is 
not imposed on dividends distri(uted to investment funds esta(lished in that Mem(er 
State and )0. there is a mutual administrative assistance o(ligation (etween that Mem(er 
State and that third country that ena(les the taF authorities in that Mem(er State to verify 
information provided (y the investment fundT[129]

Article ;9€ of the 'KEU prohi(its –state aid–b meaning measures taken (y a Mem(er State 
to favour certain undertakingsb industries or goods in a way that could distort competition 
and affect trade (etween Mem(er StatesT Such measures may take the form of selective 
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(ene,tsb such as su(sidiesb or –interventions whichb in various formsb mitigate the charges 
that are normally included in the (udget of an undertaking–T[130] 'he state aid regime can 
apply to the taF rules of a Mem(er State if they areb or are applied in a manner that isb 
–selective– in favour of a particular undertakingb category of undertakings or category of 
goodsT 'he Pommission hasb in particularb challenged a num(er of taF rulings on state aid 
groundsT /hile the &eneral Pourt has ruled against the Pommission on some of these 
challengesb[131] it is still advisa(le to consider the risk of potential state aid challengesb in 
particular where structures rely on taF rulings )or otherwise on favoura(le regimes.T

Sustaina(le ,nance

'he past couple of years have seen institutional investors play a more active role in holding 
companies to account and engaging in environmentalb social and governance issues )ES&.T 
In a similar veinb asset managers are increasingly eFpected (y their clients to consider ES& 
in their investment decisionsT

'he Pommission esta(lished a high2level eFpert group )5jE&. on sustaina(le ,nance in 
09;] to prepare a (lueprint for reforms to the ,nancial sectorb focusing on mo(ilising 
private capital towards sustaina(le investmentsT 'he Pommission considered that the 
,nancial sector has a role to play in helping Mem(er States achieve their ES& goals 
encapsulated inb among other initiativesb the zaris Agreement )signed on ;0 Jecem(er 
09;7. and the Sustaina(le Jevelopment &oals )adopted on 07 Septem(er 09;7.T On 
4; 8anuary 09;Vb the 5jE& pu(lished a ,nal report with recommendations ranging 
from esta(lishing a common sustaina(ility taFonomy for ,nancial products to clarifying 
investor duties for ES& and upgrading disclosure rules to make sustaina(ility risks more 
transparentT[132]

'he Pommission pu(lished its action plan on V March 09;Vb which (uilt on the 5jE&–s 
recommendations and set out a timeta(le for the implementation of its proposalsT[133] On 
0R May 09;Vb the Pommission presented a package of measures that includes its main 
three proposals1

;T the development of an EU taFonomy for climate change and environmentally and 
socially sustaina(le activities to (e a(le to accurately assess ,nancial products )the 
'aFonomy Begulation.3

0T creation of a new category of (enchmarks to help investors compare the car(on 
footprint of their investments )the jow Par(on Denchmark Begulation.3 and

4T disclosure re:uirements and integration of ES& in investment decisions )the 
Jisclosure Begulation.T

'he jow Par(on Denchmarks Begulation and the Begulation on sustaina(ility2related 
disclosure in the ,nancial services sector )the SKJB. were pu(lished in the O8 on q 
Jecem(er 09;qT[134] 'he jow Par(on Denchmark Begulation entered into force on ;9 
Jecem(er 09;qT 'he Jisclosure Begulation entered into force on 0q Jecem(er 09;qb with 
a minority of its provisions applying from that date and ; 8anuary 0900b and the ma-ority 
applying from ;9 March 090;T 'he 'aFonomy Begulation has (een fully applica(le since ; 
8anuary 0904T 'he Pommission launched a consultation in ”ovem(er 0909 in respect of 
a draft delegated regulationb supplementing the 'aFonomy Begulationb which set out draft 
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technical screening criteria proposed for climate change mitigation and adaptation and on 
0€ 8une 0904 adopted the Environmental Jelegated ActT[135] Kollowing evaluation of the 
feed(ack received from this consultationb the EU 'aFonomy Plimate Jelegated Act entered 
into force on ; 8anuary 0900T[136]

'he Pommission has also adopted a draft delegated regulation that proposes to amend 
regulations made under MiKIJ II  to enhance the signi,cance of  considerations of 
sustaina(ility in suita(ility assessmentsT[137]

SKJB  re:uires  that  investment  ,rms  and  fund  managers  who  provide  portfolio 
management or distri(ute AIKs or UPI'S implement a policy on the integration of 
sustaina(ility and risk assessments regarding sustaina(ility risks of investment strategiesT 
'his includes pu(lishing on maintaining on their we(sites information as to their

zortfolio and fund managers are also re:uired to assess and eFplain any sustaina(ility 
risks relevant to the ,nancial product it distri(utes 2 or lack thereofT[138] Kurthermoreb 
portfolio and fund managers will need to disclose whether individual ,nancial products 
they distri(ute have a speci,c sustaina(ility focus and disclose whether such ,nancial 
products promote environmental or social characteristics[139] )an Article V product. or have 
sustaina(le investment as the ,nancial product_s primary o(-ective )an Article q product.T2
[140] 'he SKJB therefore essentially re:uires portfolio and fund managers to give a (rownb 
light green or dark green signi,er of sustaina(ility2related characterisation to the ,nancial 
products they distri(uteT

In case portfolio or fund managers claim that the ,nancial product they distri(ute is an 
Article V or an Article q productb this claim will have to (e (acked up (y aligning the 
environmental or social characteristics or the sustaina(le investment o(-ective with the siF 
environmental o(-ectives outlined in the 'aFonomy Begulation )(eing 'aFonomy2aligned.T 
Kor such productsb the sustaina(le investment o(-ective will also (e re:uired to apply 
the Xdo not signi,cantly harm_ principleb meaning that the sole goal of achieving the 
sustaina(le investment o(-ective may not come at the cost of the )signi,cant. harm to 
another sustaina(le o(-ectiveT

Information on the sustaina(ility characteristics of a ,nancial product will need to (e 
pu(lished on the we(site of the portfolio or fund managerb as well as (eing disclosed to 
investors in the pre2contractual stage )in practiceb in the CIIJ or another similar document. 
and via periodic reporting to ensure that investors are informed of how the products 
performed from a sustaina(ility perspectiveT

'he ESA–s pu(lished a 8oint Opinion on SKJB and product classi,cation on ;V 8une 090RT2
[141] 'he 8oint Opinion contains the view that the SKJB system of product classi,cation 
does not engender clarity or o(-ective indicators for investorsT 

Endnotes
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1  'he EEA comprises the Mem(er States of the European Union and Icelandb 
jiechtenstein and ”orwayT Many European directives are eFtended to the non2EU 
Mem(er States of the EEA (y virtue of the Agreement on the European Economic Areab 
which came into force on ; 8anuary ;qqRT ”ew rules are adapted or eFtended to the 
EEA (y decisions of the EU%EEA 8oint PommitteeT EEA Mem(er States outside the 
European Union are informed of legislative proposalsb (ut they do not have a formal 
role in shaping policyT     Dack to section

2  ”amed after AleFandre jamfalussyb who chaired the EU group that proposed the 
process for the development of EU securities legislation in 099; )later eFtended to the 
,eld of (ankingb insurance and pensions regulation.T     Dack to section

3  European Securities and Markets Authorityb Kre:uently Asked ’uestions1 A &uide to 
Understanding ESMAb 4 8anuary 09;;T     Dack to section

4  Jirective 09;R%]7%EU )MiKIJ II Jirective.T     Dack to section

5  Begulation ]99%09;RT     Dack to section

6  AnneF II zream(leb MiKIJ II JirectiveT     Dack to section

7  Article 4q);. MiKIJ IIT     Dack to section

8  Article 4q)0. MiKIJ IIT     Dack to section

9  Pouncil Jirective V7%];;%EEPT     Dack to section

10  Pouncil Jirective 099;%;9V%EPT     Dack to section

11  Pouncil Jirective 099;%;9€%EPT     Dack to section

12  Jirective 099€%;]%EPT     Dack to section

13  Jirective 099q%]7%EPT     Dack to section

14  Jirective 09;R%q;%EUT     Dack to section

15  Article ;)0. UPI'S IHT     Dack to section

16  Article 4)d. UPI'S IHT     Dack to section

17  Article 7 UPI'S IHT     Dack to section

18  'hese include regulated markets as de,ned in Article R);.);R. of MiKIJb and any other 
regulated markets in EU Mem(er States that operate regularly and that are recognised 
and open to the pu(licT     Dack to section
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19  zrovided that such eFchange or market has (een approved (y the relevant competent 
authoritiesb or is otherwise provided for in lawb in the rules of the fund or in the 
instrument of incorporation of the investment company )Article 79);.)c. UPI'S IH.T     
Dack to section

20  Any such regulated market must operate regularly and (e recognised and open to the 
pu(licT 'he stock eFchange or regulated market must also have (een approved (y the 
competent authoritiesb or have (een provided for in law or the rules of the fund or in 
the instrument of incorporation of the investment company )Article 79);.)d.)i. UPI'S 
IH.T     Dack to section

21  Article ]);. UPI'S IHT     Dack to section

22  Article ])4. UPI'S IHT     Dack to section

23  Article €);.)a. UPI'S IHT     Dack to section

24  Article €);.)(. UPI'S IHT     Dack to section

25  Article €);.)d. UPI'S IHT     Dack to section

26  Article €)0. UPI'S IHT     Dack to section

27  Article V);. UPI'S IHT     Dack to section

28  Article V)4. UPI'S IHT     Dack to section

29  Article ;9);. UPI'S IHT     Dack to section

30  Article ;0);. UPI'S IHT     Dack to section

31  Article ;0);.)a. UPI'S IHT     Dack to section

32  Article ;0);.)(. UPI'S IHT     Dack to section

33  Article ;7 UPI'S IHT     Dack to section

34  Article ;])4. UPI'S IHT     Dack to section

35  Article ;€ UPI'S IHT     Dack to section

36  Articles 00 UPI'S IHT     Dack to section

37  Article 07 UPI'S IHT     Dack to section

38  Article 04);. UPI'S IHT     Dack to section
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39  Jirective 09;4%4]%EUT     Dack to section

40  Jirective 09;;%];%EUT     Dack to section

41  'hese methods also applyb mutatis mutandisb to the merger of investment 
compartments of UPI'ST     Dack to section

42  Article 4q)0. UPI'S IHT Under Article 4q)7.b if the competent authorities of the merging 
UPI'S–s home Mem(er State consider that the information provided is not completeb 
they may re:uest additional information within ;9 working days of receiving the 
original informationT 'he merging and receiving UPI'S are re:uired to draw up common 
draft terms of merger under Article R9T     Dack to section

43  Article RR UPI'S IHT     Dack to section

44  Article 7V);. UPI'S IHT     Dack to section

45  Article 7q);. UPI'S IHT     Dack to section

46  Article 7V)0. UPI'S IHT     Dack to section

47  Article 7V)4. UPI'S IHT     Dack to section

48  Article ]V UPI'S IHT     Dack to section

49  Article ]q);. UPI'S IHT     Dack to section

50  Article €9);. UPI'S IHT     Dack to section

51  Article €V)7. UPI'S IHT     Dack to section

52  wwwTesmaTeuropaTeu%content%PESB?E0?V9?qqs2template2Cey2Investor2Inform
ation2documentT     Dack to section

53  Jirective )EU. 09;q%;;]9T     Dack to section

54  Begulation )EU. 09;q%;;7]T     Dack to section

55  Article qq)]. UPI'S IHT     Dack to section

56  Becommendation of the ESBD on li:uidity risk in investment funds )ESBD%0909%R.T     
Dack to section

57  ESMAb Beport1 Becommendation of the European Systemic Bisk Doard )ESBD. on 
li:uidity risk in investment fundsb ;0 ”ovem(er 0909T     Dack to section
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58  Availa(le at 
https1%%wwwTesmaTeuropaTeu%sites%default%,les%0904297%ESMA4R2R72;€R€=
Opinion=on=undue=costs=of=UPI'S=and=AIKsTpdfT     Dack to section

59  Article R);.)a. and )(. AIKMJT     Dack to section

60  Article 0);. and )0. AIKMJT     Dack to section

61  Articles 0 and 4 AIKMJT     Dack to section

62  zroposal for a JIBEP'IHE OK '5E EUBOzEA” zABjIAME”' A”J OK '5E 
POU”PIj amending Jirectives 09;;%];%EU and 099q%]7%EP as regards delegation 
arrangementsb li:uidity risk managementb supervisory reportingb provision of 
depositary and custody services and loan origination (y alternative investment fundsb 
POM%090;%€0;T     Dack to section

63  European Pommission Jelegated Begulation )EU. ”oT 04;%09;4T     Dack to section

64  Availa(le at 
ecTeuropaTeu%internal=market%investment%docs%alternative=investments%;
4;0;€=delegated2regulation=enTpdfT     Dack to section

65  Availa(le at 
eur2leFTeuropaTeu%legal2content%E”%'@'%zJK%VuriWPEjE@1409;7B97;R‘f
romWE”T     Dack to section

66  Pommission Implementing Begulation )EU. ”oT RRV%09;4T     Dack to section

67  Pommission Implementing Begulation )EU. ”oT RR€%09;4T     Dack to section

68  Availa(le at 
wwwTesmaTeuropaTeu%sites%default%,les%li(rary%09;]2R;;=,nal=report=o
n=guidelines=on=sound=remuneration=policies=under=the=ucits=directive=
and=aifmdTpdfT     Dack to section

69  Article R);.)a. AIKMJT     Dack to section

70  ESMAb ’uestions and Answers x Application of the AIKMJb 0V May 090;T     Dack to 
section

71  Availa(le at wwwTesmaTeuropaTeu%sites%default%,les%li(rary%09;7%;;%09;R2V]qTpdf2
T     Dack to section

72  ESMAb ”oti,cation frameworks and home2host responsi(ilities under UPI'S and 
AIKMJ x 'hematic Study among ”ational Pompetent Authoritiesb € April 09;€T     Dack 
to section
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73  ESMAb Opinion to support supervisory convergence in the area of investment 
management in the conteFt of the United Cingdom withdrawing from the European 
Unionb ;4 8uly 09;€3 and ESMAb Opinion 2 Asset segregation and application of 
depositary delegation rules to PSJsb 09 8uly 09;€T     Dack to section

74  Jelegated Begulation )EU. 09;V%;];V amending Jelegated Begulation )EU. 
04;%09;4 as regards safe2keeping duties of depositaries3 availa(le at 
https1%%eur2leFTeuropaTeu%legal2content%E”%'@'%zJK%VuriWPEjE@1409;VB;]
;V‘fromWE”T     Dack to section

75  Jirective 099q%;4V%EPT     Dack to section

76  Jirective 0990%V4%EPT     Dack to section

77  Availa(le at 
eur2leFTeuropaTeu%legal2content%E”%'@'%zJK%VuriWO81j109;719;01KUjj‘
3fromWE”T     Dack to section

78  Article R Solvency IIT     Dack to section

79  Kor eFampleb amendments in line with the Securitisation Begulation )EU. 09;€%0R90T2
     Dack to section

80  See Section 0b Phapter HI Solvency IIT     Dack to section

81  Article ;40 Solvency IIT     Dack to section

82  Article VR European Pommission Jelegated Begulation )EU. ”oT 09;7%47T     Dack to 
section

83  Article 7; Solvency IIT     Dack to section

84  Article ;97 Solvency IIT     Dack to section

85  Jirective 09;4%4]%EUT     Dack to section

86  Begulation )EU. ”oT 7€7%09;4T     Dack to section

87  zrocedure ,les POM)09;€. €q9 ,nal and POM)09;€. €q; ,nalT     Dack to section

88  Article ;0q PBJ IHT     Dack to section

89  Article ;49 PBJ IHT     Dack to section

90  Article ;R;)0.)(. PBJ IHT     Dack to section
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91  Begulation )EU. ”oT 7€7%09;4T     Dack to section

92  Article V€ PBJ IHT     Dack to section

93  Article V€)0. PBJ IHT     Dack to section

94  Article €])4. PBJ IHT     Dack to section

95  Article R79 PBBT     Dack to section

96  Article qR);. PBJT     Dack to section

97  Jirective )EU. 09;q%V€V amending the PBJ IH Jirective )09;4%4]%EU. as regards 
eFempted entitiesb ,nancial holding companiesb miFed ,nancial holding companiesb 
remunerationb supervisory measures and powers and capital conservation measuresT2
     Dack to section

98  Begulation )EU. 09;q%V€] amending the Papital Be:uirements Begulation )7€7%09;4. 
as regards the leverage ratiob the ”SKBb re:uirements for own funds and eligi(le 
lia(ilitiesb counterparty credit riskb market riskb eFposures to central counterparties 
)PPzs.b eFposures to collective investment undertakingsb large eFposuresb reporting 
and disclosure re:uirementsT     Dack to section

99  Article 0R MiKIJ II and Article 49 IKJb Article ;4 and AnneF II AIKMJb Articles ;Ra and 
;R( UPI'S IHT     Dack to section

100  Article 40 IKJT     Dack to section

101  Article ;R();.)m. UPI'S IHT     Dack to section

102  Article ;R();.)n. UPI'S IHT     Dack to section

103  Begulation )EU. ”oT 04]%09;0T     Dack to section

104  Articles 7b ] and € Short Selling BegulationT     Dack to section

105  Phapter III Short Selling BegulationT     Dack to section

106  See Phapters H and HI Short Selling BegulationT     Dack to section

107  Begulation )EU. 09;€%;;4;T     Dack to section

108  Article ;);. MMK BegulationT     Dack to section
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109  European Pommissionb /orking Jocument of the Pommission Services )J& Internal 
market. x Ponsultation (y Pommission Services on legislative steps for the zackaged 
Betail Investment zroducts InitiativeT     Dack to section

110  European Pommissionb zroposal for a regulation of the European zarliament and of 
the Pouncil on key information documents for investment productsb 4 8uly 09;0T     
Dack to section

111  Begulation ;0V]%09;RT     Dack to section

112  Jelegation Begulation )EU. 09;€%]74T     Dack to section

113  Articles R)R.)a. and 7b zBIIzs BegulationT     Dack to section

114  Articles R)R.)(.b ;4 and ;Rb zBIIzs BegulationT     Dack to section

115  European Supervisory Authoritiesb 8oint 'echnical Advice on the procedures used to 
esta(lish whether a zBIIz targets speci,c environmental or social o(-ectives pursuant 
to Article V)R. of Begulation )EU. ”oT ;0V]%09;R on key information documents )CIJ. 
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