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Introduction

The  Hong  Kong  government  continues  to  work  towards  providing  a  facilitating 
environment for promoting sustainable and responsible development of the virtual assets 
sector given the status of Hong Kong as an international .nancial centreA ,gainst this 
backdropI there have been more signi.cant regulatory and legislative developments 
in relation to the provision of virtual assets services in the cityA jn addition to legal 
developments concerning the licensing regimes for virtual asset service providers and the 
mutual enforcement of Cudgments between mainland ’hina and Hong KongI this year we 
have seen crucial Cudicial decisions concerning the Quincecare dutyI the police-s practice 
of issuing letters of no consent and creditors- windingxup petitions while the parties have 
agreed to resolve their contractual disputes under an eRclusive Curisdiction clause or 
arbitration clauseA ,ll of these Cudicial decisions are relevant to banksA

Year in review

Fecent cases

There has been recent legal development in relation to the Quincecare duty in Hong 
KongA Quincecare duty has always been understood to arise only in circumstances where 
misappropriation of a customer-s funds occurred due to a payment instruction from 
an authorised or trusted agent on behalf of a customerI instead of a customer-s direct 
instructionsA[1]

jn PT Asuransi Tugu Pratama Indonesia TBK v. Citibank NAI[2] where the respondent 
bank made payments out of a customer-s account based on payment instructions by 
purported authorised signatories to themselvesI the ’ourt of (inal ,ppeal con.rmed that 
the Quincecare duty can only be triggered where a bank receives payment instructions 
from a customer-s agentI and notfrom the actual customerA Lord Sumption )sitting as a 
nonxpermanent CudgeqI howeverI clari.ed )concurred by the rest of the panelq that a bank-s 
duty when making payments out of a customer-s account could arise from not only the 
seminal Quincecare duty to eRercise reasonable skill and care in eRecuting a customer-s 
instructions as the customer-s agentI but also the duty to act on the instructions from the 
customer-s agent who possesses actual or apparent authority granted by the customerA 
This latter duty would re‘uire the bank to make necessary in‘uiries before eRecuting 
the instructions purportedly given by the customer-s agent if there are features of the 
transaction apparent to a bank that indicated wrongdoingI unless special eRplanation is 
givenA jn Excel Courage Holdings Limited v. Seto Ming Wai & CLC Securities LimitedI[3-
] the ’ourt of (irst jnstance con.rmed that a mere nonxcompliance with regulatory best 
practices or a general irregularity in the structuring or documentation of a transaction 
would not be material or serious enough to engage the Quincecare dutyA[4]

The Hong Kong police-s common practice to issue Oletters of no consent- to banks when 
a suspicious transaction report is receivedI pursuant to the zrgani4ed and Serious ’rimes 
zrdinance )’ap 5NNq )2o ’onsent Fegimeq has been challenged in recent yearsI but the 
issue has now been settled with the ’ourt of (inal ,ppeal-s decision in Tam Sze Leung 
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v. Commissioner of PoliceA[5] , letter of no consent issued by the police to a bank has 
the effect of free4ing the relevant bank account that holds criminal proceedsA HoweverI 
this 2o ’onsent Fegime was held by the ’ourt of (irst jnstance to be unconstitutional 
and ultra viresA[6] jn 030'I the ’ourt of ,ppeal held that the police have always possessed 
the statutory vires to issue letters of no consent within the zrgani4ed and Serious ’rimes 
zrdinanceI and that the 2o ’onsent Fegime is Ppart and parcel of the measures used 
to combat organised crime in money launderingPA[7] zn appealI the ’ourt of (inal ,ppeal 
upheld the constitutionality of the 2o ’onsent FegimeI stating that the 6olice (orce 
zrdinance )’ap 0'0qI which authorised the police to prevent crime and protect propertyI 
and not the zrgani4ed and Serious ’rimes zrdinance formed the basis of the 2o ’onsent 
FegimeI and thus the regime could not be ultra vires of the latterA The ’ourt further 
decided that the police-s approach to free4ing bank accounts was proportionate in the 
circumstance as the measure was temporaryI there were clear principles governing police-s 
conduct during investigations or interactions with banks and the police were entitled to 
keep the investigations con.dential to avoid preCudiceA 2ow that the constitutionality of the 
2o ’onsent Fegime has been clari.edI banks should stop further activities in the relevant 
bank accounts upon receipt of letters of no consentA 

Fecent legislative developments

The legislative development concerning virtual assets services in recent years is notable 
and is relevant to banks that may wish to embrace new business opportunities )including 
providing banking services to virtual asset service providersqA

6art NB of the ,ntixMoney Laundering and ’ounterxTerrorist (inancing zrdinance )’ap 
1JNq ),MLzqI which came into effect on J Vune 030'I set out a licensing regime for virtual 
asset trading platforms )G,T6sq for nonxsecurity tokensA The ,MLz Fegime operates 
in parallel with the licensing regime under the Securities and (utures zrdinanceI which 
regulates the trading of security tokens[8] that fall under the de.nition of PsecuritiesP under 
Schedule J theretoA jn generalI under the dual regimesI those who carry on )or hold 
themselves out as carrying onq a business of providing virtual assets servicesI[9] and 
centralised virtual asset trading platforms carrying on their businesses in Hong KongI or 
actively marketing their services to Hong Kong investorsI will have to be licensed with the 
’ommission[10] to avoid criminal sanctionsA[11]

Diven the everxchanging landscape of virtual assetsI the Hong Kong government hasI in 
Wecember 030' and (ebruary 0305I issued public consultations on legislative proposals 
to regulate overxthexcounter trading of stablecoin issuers[12] and virtual assets[13] via 
licensing regimesI and has published the positive consultation results for the latter with a 
view to introducing a bill into the Legislative ’ouncilA[14] jt is therefore eRpected that more 
legislation governing virtual asset services will soon be publishedA

Uith the new rules and procedures for reciprocal recognition and enforcement of 
Cudgments in civil and commercial matters by Hong Kong and mainland courts becoming 
operative in Vanuary 0305I the Cudiciary is working closely with the Hong Kong government 
and the Supreme 6eople-s ’ourt of the 6F’ on improving the implementation of eRisting 
mutual legal assistance arrangements with mainland ’hinaI including the arrangements 
for the mutual service of Cudicial documents in civil and commercial proceedings between 
the two CurisdictionsA[15]
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Changes to court procedure

The procedural rules for High ’ourt and Wistrict ’ourt have been amended to enable the 
courts to enter summary Cudgments for actions that have begun by writI including claims 
based on allegations of fraudA[16] :nder the current rulesI a plaintiff may now apply for 
Cudgment against a defendant without going through a full trial on the basis that the 
defendant has no arguable defenceI even when the claim is more than a monetary oneA 
jn Boston Consulting Group (Brasil) Ltd v. Kaisheng Technology Co LtdI[17] the ’ourt of (irst 
jnstance granted a summary Cudgment in favour of the plaintiffI whose employees were 
deceived into making transfers of funds that ended up in the defendant-s bank accountA

To enhance the e;ciency of court operationsI the Cudiciary has been implementing the 
integrated ’ase Management System )i’MSq in stages to handle courtxrelated documents 
and payments electronicallyA[18] The use of i’MS is not yet made mandatory for all court 
proceedings but it is encouragedA

Hong Kong courts have been conducting hearings of civil cases remotely since 0303A 
(ollowing a public consultationI the Cudiciary has been .nalising the ’ourts )Femote 
Hearingq Bill )the BillqI which aims to provide a comprehensive legal framework concerning 
the applicationI operation and effect of remote hearings for court proceedingsA :nder the 
BillI Cudges and Cudicial o;cers may order remote hearings at various levels of courts and 
tribunals where it is Cust and fair to do soI having regard to a list of factors including$

JA the natureI compleRity and urgency of the proceeding7 and

0A the potential impact of the order when assessing the credibility of witnesses and 
the reliability of the evidence presentedA

The Cudiciary also aims to issue practice directions and operational guidelines to provide 
operational and administrative details for the conduct of remote hearingsA

Interim measures

,ll of Hong Kong-s courts can issue various interim measures to prevent defendants from 
dissipating assets pending both local and foreign proceedingsA Such interim measures 
work to protect traditional assetsI such as monies in a bank accountI as well as digital 
assetsA The ’ourt of (irst jnstance has granted an interim proprietary inCunction to free4e 
certain Bitcoins pending resolution of the substantive dispute between the parties over the 
ownership of those digital assetsA[19]

Hong Kong remains the .rst and only Curisdiction outside mainland ’hina where parties to 
arbitral proceedings can apply to the mainland courts for interim measures in aid of arbitral 
proceedingsA :nder the ,rrangement ’oncerning Mutual ,ssistance in ’ourtxordered 
jnterim Measures in ,id of ,rbitral 6roceedings by the ’ourts of mainland ’hina and of 
the Hong Kong Special ,dministrative Fegion )jnterim Measures ,rrangementqI where an 
arbitration is seated in Hong Kong and administered by one of the designated arbitral 
institutions )including the Hong Kong jnternational ,rbitration ’entre )HKj,’qqI parties to 
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the arbitration can apply to the mainland courts for orders to preserve property or evidenceI 
or to prohibit a party from acting in certain ways pending conclusion of the arbitral 
proceedings in Hong KongA The applicationI accompanied with a letter of acceptance 
issued by the designated arbitral institutionI can be made to the jntermediate 6eople-s 
’ourt of the counterparty-s place of residenceI or the place where the relevant asset is 
locatedA Wifferent procedures are applicable depending on whether the parties apply for 
interim measures before or after acceptance of the case by an eligible arbitral institutionAx
[20] Uithin four years of implementing the jnterim Measures ,rrangementI the HKj,’ has 
granted orders preserving assets totalling :S–'A9 billionA[21]

Since  00  Vune  0300I  the  HKj,’ has  been  included  in  the  znexStop  6latform for 
Wiversi.ed jnternational ’ommercial Wispute Fesolution )znexStop 6latformq of the ’hina 
jnternational ’ommercial ’ourtI which was set up to adCudicate international commercial 
cases and create an e;cient legal business environment under the Belt and Foad jnitiativeA 
6arties to an HKj,’xadministered arbitration can apply directly to the ’ommercial ’ourt 
for interim relief or enforcementI provided that the amount in dispute eRceeds '33 million 
yuanI or would otherwise likely be of signi.cant inEuenceA jn largexscale arbitrations 
involving multiple parties or assets scattered across different provinces within mainland 
’hinaI one single application can be made to the ’ommercial ’ourtA

Privilege and professional secrecy

Legal professional privilege protects from disclosure con.dential communications 
between a client and its lawyer for the dominant purpose of giving or receiving legal 
advice )legal advice privilegeqI and communications between parties and their lawyers 
and third parties for the purpose of obtaining information or advice in connection with 
eRisting or contemplated litigation )litigation privilegeqA :nder Hong Kong lawI legal advice 
privilege does not eRtend to cover legal advice given by professionals other than practising 
lawyersA[22]

Legal advice privilege only protects con.dential client8attorney communicationsA jn CITIC 
PaciJc Ltd v. Secretary for 2ustice (No. F)I[23] the ’ourt of ,ppeal interpreted Oclient- broadly 
to cover the client-s employeesI and not only employees speci.cally authorised to seek and 
receive legal advice on behalf of the clientA ’ommunications sent by an employee within 
the client organisation for the dominant purpose of obtaining legal advice are therefore 
protected by legal advice privilegeA

Jurisdiction and con@icts of law

,ntixsuit inCunctions and antixarbitration inCunctions

The ’ourt of (irst jnstance has the power to grant antixsuit inCunctions to restrain the 
pursuit of court proceedings in breach of an agreement to resolve disputes by arbitrationAx
[24] The principle of comity re‘uires that the Curisdiction to grant antixsuit inCunctions be 
eRercised with caution and restraintA ,n applicant is re‘uired to show to a high degree of 
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probability that the initiation of foreign proceedings constituted a breach of an arbitration 
agreementA[25] Welay is also a relevant considerationA[26]

The High ’ourt in G v. N[27] refused to set aside an order to enforce an interim order 
made by an arbitral tribunal that re‘uired one of the parties to an ongoing arbitration 
to stop pursuing foreign court proceedings in breach of the arbitration agreementI 
notwithstanding that the foreign proceedings also involved parties who were not bound 
by the arbitration agreementA The High ’ourt recognised that the interim order made by 
the arbitral tribunal was effectively an antixsuit inCunctionA Uhether or not an antixsuit 
inCunction could be made against a party that is not party to the arbitration depends on 
the construction of the arbitration agreementI and the underlying contractI to see if the 
party sought to be inCuncted can be considered to have been included by the parties to the 
contract and agreement concernedI and if the dispute in the proceedings to be inCuncted 
falls within the scope of the arbitration agreementA These were matters for the arbitral 
tribunal to decideA The High ’ourt refused to interfere with the arbitral tribunal-s decision 
as the grounds for setting aside the interim order were not establishedA 

The ’ourt of (irst jnstance also has the power under Section 0JL of the High ’ourt 
zrdinance )’ap 5q to grant antixarbitration inCunctionsA HoweverI the ’ourt would eRercise 
this power only in wholly eRceptional circumstancesI having due and proper regard to 
the obCectives and principles of the autonomyI independence and .nality of arbitration as 
enshrined in the ,rbitration zrdinance )’ap 13YqA[28] ,n applicant for an antixarbitration 
inCunction must show the following$

JA the inCunction does not cause inCustice to the claimant in the arbitration7 and

0A the continuance of the arbitration would be oppressiveI veRatiousI unconscionable 
or an abuse of processA[29]

Stay of proceedings in favour of arbitration

,n application for a stay of Hong Kong proceedings in favour of arbitration can be madeAx
[30] jn Cheung Shing Hong Ltd v. China Ping An Insurance (Hong Kong) Co LtdI[31] the ’ourt 
of (irst jnstance rea;rmed that it must stay the proceedings in favour of arbitration if 
there is a valid and enforceable arbitration agreementI a dispute eRists between the parties 
and the dispute falls within the scope of the arbitration agreementA The ’ourt of (irst 
jnstance further decided in Ralcon Insurance v. Bing Lee[32] that if there is a prima facie 
or plainly arguable case that the parties are bound by their agreement to resolve their 
dispute by arbitrationI the court proceedings should be stayed so that the arbitral tribunal 
could determine whether the issue in dispute is arbitrable )hence eRert its own Curisdiction 
over the matterqA The perceived lack of merits of any defence does not mean that there is 
no genuine dispute to be resolved by arbitration and subse‘uently does not constitute a 
ground for not staying the court proceedingsA

, party wishing to have Hong Kong proceedings stayed must make an application before 
they submit to the substantive Curisdiction of the Hong Kong courtsA This means that they 
should make an application before they submit their .rst statement on the substance of 
the dispute )eAgAI their defenceqA HoweverI a party will not be preCudiced by the mere taking 
of an action in relation to the proceedings that is merely protective of their position )eAgAI 
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acknowledgement of service of a writqA[33] Uhile the stay application is pendingI parties 
can commence or continue arbitral proceedingsI and any arbitral award made therefrom 
will be validA HoweverI where an arbitration agreement is spent )eAgAI where the Tribunal 
had ruled that the parties- disputes should be determined by the Hong Kong courtsqI a stay 
of the original court proceedings from which arbitral proceedings were brought should be 
upliftedA[34]

The Hong Kong courts have decided that when faced with simultaneous applications to 
set aside a default Cudgment and to stay proceedings in favour of arbitrationI[35] the stay 
application would be determinativeA jf the defendant can show a good prospect of success 
that the parties were bound by an arbitration agreementI the court proceedings should be 
stayed and the default Cudgment set asideA 

Fecognition and enforcement of foreign Cudgments )including mainland 
Cudgmentsq and awards

The Mainland Vudgments in ’ivil and ’ommercial Matters )Feciprocal Xnforcementq 
zrdinance )’ap 15NqI which came into force on 0Y Vanuary 0305I gives effect to the 
,rrangement on Feciprocal Fecognition and Xnforcement of Vudgments in ’ivil and 
’ommercial Matters by the ’ourts of Mainland and of the Hong Kong ,dministrative 
Fegion signed on J@ Vanuary 03JYA Mutual enforcement of Cudgments is now possible 
even without a prior written agreement between the parties accepting the sole Curisdiction 
of a mainland ’hinese or Hong Kong courtI and only re‘uires that the relevant court 
had Curisdiction at the time that the proceedings were acceptedA This means that most 
mainland ’hinese Cudgments in civil and commercial matters[36] can now be enforced 
in Hong Kong through a registration procedureI provided that other re‘uirements of the 
arrangement are also satis.edA jt also eRpanded the scope of enforceable relief to include 
nonxmonetary relief such as declaratory relief or orders for speci.c performanceA

The Mainland Vudgments )Feciprocal Xnforcementq zrdinance )’ap NY9q[37] continues to 
be applicable to Cudgments made before 0Y Vanuary 0305A ,n important re‘uirement of 
this zrdinance is the eRistence of a written agreement between the parties to submit their 
dispute to the sole Curisdiction of a mainland ’hinese or Hong Kong courtA ,s suchI a 
Cudgment made by a Hong Kong court pursuant to an asymmetrical Curisdiction clause 
)giving one contractual party options as to where to enforce its rights depending on the 
location of the counterparty-s assets while having the certainty that the counterparty could 
only sue in a designated Curisdictionq may not be enforced under this zrdinance as the 
choice of forum is still undeterminedA[38]

(oreign Cudgments are generally enforceable under the (oreign Vudgments )Feciprocal 
Xnforcementq zrdinance )’ap 'JYq or at common lawA

Hong Kong is a party to the :2 ’onvention on the Fecognition and Xnforcement of (oreign 
,rbitral ,wards )2ew Lork ’onventionqA Hong Kong courts will enforce arbitral awards 
made in Hong Kong and in another contracting state to the 2ew Lork ’onvention[39] in the 
same manner as a Cudgment in Hong KongI subCect to the leave of the courtA ,s suchI the 
court will apply the same considerations to a stay application for award enforcement as 
an application to stay enforcement of a CudgmentA[40]

The ,rrangement ’oncerning Mutual Xnforcement of ,rbitral ,wards between mainland 
’hina and the Hong Kong Special ,dministrative Fegion since J (ebruary 0333 )zriginal 
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,rrangementq provides for mutual enforcement of arbitral awards between the two 
Curisdictions on terms largely similar to those of the 2ew Lork ’onventionA ,n applicant 
can apply to the jntermediate 6eople-s ’ourt at the respondent-s place of domicile or the 
place in which their property is situatedA[41] Xnforcement may be refused ifI under the law 
of the place of enforcementI the dispute is incapable of being settled by arbitration or is 
contrary to public policyA

The Supplemental ,rrangement ’oncerning Mutual Xnforcement of ,rbitral ,wards 
between mainland ’hina and the Hong Kong Special ,dministrative Fegion )Supplemental 
,rrangementqI which was signed on 09 2ovember 0303 and implemented into the 
,rbitration zrdinanceI makes interim measures available before and after the court-s 
acceptance of an application for the enforcement of an arbitral awardA[42]

(urthermoreI the Supplemental ,rrangement has broadened the scope of mutually 
enforceable arbitral awards to cover any arbitral awards rendered pursuant to the 
,rbitration Law of the 6eople-s Fepublic of ’hinaI[43] by making it possible to enforce an 
arbitral award rendered under the ,rbitration zrdinance so long as it had been made in a 
’hinesexseated arbitrationI regardless of whether the award was made by a local arbitral 
authority or an international arbitration institutionA MoreoverI a winning party can now apply 
to enforce an arbitral award in the courts of mainland ’hina and Hong Kong simultaneously 
)provided that the total amount recovered does not eRceed the amount of the arbitral 
awardqI[44] which was previously not possibleA

(ollowing the inclusion of the HKj,’ in the znexStop 6latformI parties to international 
commercial cases administered by the HKj,’ with an amount in dispute of over '33 million 
yuanI or otherwise likely to be of signi.cant inEuenceI may also apply directly to the ’hina 
jnternational ’ommercial ’ourt for enforcement of the arbitral award via the znexStop 
6latformA 

Sources of litigation

Bond defaults and insolvency

There have been an increasing number of bond defaults in the past few yearsA BanksI as 
trustees of the bondsI can obtain Cudgments against the issuer or guarantor and enforce 
the Cudgment by obtaining a garnishee orderA[45] , bank trustee can also petition for the 
winding up of the issuer or sue the keepwell provider of such issuer for breach of keepwell 
deedsA[46]

Hong Kong courts have seen increasing attempts to wind up foreign companies in Hong 
KongA jn many casesI creditors have sought to wind up a Hong Kongxlisted company that 
was incorporated in offshore CurisdictionsI such as the ’ayman jslandsI but had core 
business and assets in mainland ’hina held through intermediate holding companies 
incorporated in another offshore CurisdictionA Such structures are prevalent among listed 
issuers in Hong KongA 
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jn generalI the most appropriate place to wind up a company is its place of incorporationA 
jn deciding whether to eRercise its Curisdiction to wind up a foreign companyI a court 
considers three core re‘uirements$

JA the foreign company must have a su;cient connection with Hong Kong7

0A there must be a reasonable possibility that the windingxup order would bene.t those 
applying for it7 and

'A the court must be able to eRercise Curisdiction over one or more persons in the 
distribution of the company-s assetsA 

The second core re‘uirement has proven to be the most problematicA jn je China Huiyuan 
2uice Group LtdI[47] the ’ourt of (irst jnstance held that the group that employs an offshore 
structure could not be wound up in Hong Kong as the petitioner could not demonstrate real 
bene.t in doing soA This was because the company-s main assets were in mainland ’hinaI 
but the laws of mainland ’hina did not recognise the Hong Kongxappointed li‘uidatorsI 
which meant that a windingxup order made by a Hong Kong court would not serve any 
meaningful purposeA The li‘uidators would not be able to take control of the ’hinese 
subsidiaries and ultimately reach the assets in mainland ’hinaA HoweverI in Shandong 
Chenming Paper Holdings Ltd v. ArwoOiggins HKK F LtdI[48] the ’ourt of (inal ,ppeal held 
that the leverage created by the commencement and eRistence of windingxup proceedings 
in Hong Kong is su;cient to satisfy the second core re‘uirementA

zn J5 May 030JI mainland ’hina and Hong Kong entered into an ,rrangement on Mutual 
Fecognition of and ,ssistance to jnsolvency 6roceedings )’oxoperation MechanismqI 
which allows Hong Kongxappointed li‘uidators to be recognised and assisted by a 
mainland courtI and eRercise powers available to them under Hong Kong law within 
mainland ’hinaA :nder the ’oxoperation MechanismI three pilot courts )the jntermediate 
6eople-s ’ourts in ShanghaiI  Miamen and Shen4henq will  consider applications for 
recognition of and assistance to Hong Kong insolvency proceedings in respect of 
companies with a centre of main interest in Hong Kong for at least siR months prior to 
the applicationI and have principal assets or business operations or representative o;ces 
in one of these pilot areasA , .rst letter of re‘uest was issued under the ’oxoperation 
Mechanism by the Hong Kong court to the Shen4hen Bankruptcy ’ourt in je Samson Paper 
Co Ltd[49] to seek recognition of Hong Kong li‘uidation proceedingsA 

The ’oxoperation Mechanism also provides for the recognising and assisting of mainland 
’hinaxappointed administrators in Hong KongA The ’ourt of (irst jnstance in Hong Kong 
has recognised an administrator appointed by the Duang4hou jntermediate 6eople-s ’ourt 
and granted him powers that are ordinarily given to a li‘uidator appointed in Hong 
Kong under the ’oxoperation MechanismA[50] 2otablyI the Vudge noted in je Guangdong 
qverseas Construction Corp (in li,) that the ’oxoperation Mechanism merely prescribes 
the framework of mutual recognition and assistance of insolvency proceedings between 
the courts of mainland ’hina and of Hong KongI and the manner to do soA jt does not 
purport to confer Curisdiction on the relevant court to seek recognition and assistance 8 
that remains to be found at common law insofar as Hong Kong courts are concernedA

jt is also notable that a pilot scheme for an individual bankruptcy regime has been running 
in Shen4hen[51] since J March 030JA jt remains to be seen whether a national bankruptcy 

Banking Litigation | Hong Kong Explore on Lexology

https://www.lexology.com/indepth/banking-litigation/hong-kong?utm_source=TLR&utm_medium=pdf&utm_campaign=Banking+Litigation+-+Edition+8


 RETURN TO SUMMARY

regime will be implemented in mainland ’hina in the near futureI and whetherI as a resultI 
the ’oxoperation Mechanism would be eRtended to individual bankruptciesA

’ompanies in .nancial  distress may wish to effect restructuring in Hong Kong to 
avoid winding upA HoweverI whereas other common law Curisdictions allow Osoftxtouch 
provisional  li‘uidation-I  whereby provisional  li‘uidators are appointed to facilitate 
corporate restructuring while the board maintains dayxtoxday management of the company 
)thereby adopting a debtor in possession modelqI this mechanism is not available in Hong 
KongA The approach of appointing softxtouch provisional li‘uidators in the company-s 
place of incorporation and seeking recognition and assistance in Hong Kong with a view 
of implementing a scheme of arrangement in Hong Kong has faced scrutiny from the 
courtsI particularly in cases where softxtouch provisional li‘uidators are appointed after 
a windingxup petition has been issued in Hong Kong and attempts are made to adCourn the 
insolvency proceedings in Hong KongA[52] HoweverI where a foreign provisional li‘uidator 
is appointed in the wake of ongoing windingxup proceedings within that particular 
CurisdictionI the Hong Kong courts would more readily grant an order for assistanceA 
The Hong Kong courts would consider especially the views of unsecured creditors in 
deciding whether to adCourn the petition in favour of restructuringA (urthermoreI where the 
centre of main interest is in Hong KongI the court may not give primacy to the insolvency 
proceedings in the company-s place of incorporation )including any restructuring attempt 
commenced thereq andI insteadI order the company to be wound up in Hong KongA

Uhere foreign incorporated companies seek to restructure debts through a scheme of 
arrangement in Hong KongI they should avoid pursuing parallel restructuring efforts in their 
place of incorporationA Uhere the debtor company is listed in Hong KongI whose debt is 
very largely governed by Hong Kong lawI the debtor company should pursue a scheme of 
arrangement in Hong Kong onlyA Uhere parallel schemes are introduced unnecessarilyI the 
court may refuse to sanction the Hong Kong schemeA[53]

Uindingxup proceedings

TraditionallyI the court would only dismiss a windingxup petition if it is satis.edI on 
the evidenceI that the petitioned debt is genuinely disputed on substantial groundsA[54

-
] HoweverI the courts in Hong Kong have recently decided that if such disputes are subCect 
to an arbitration or eRclusive Curisdiction clauseI the windingxup petition should generally 
be stayed or dismissed so that the dispute should be submitted to arbitration or the 
Curisdiction as agreed by the parties )as the case may beqA

jn je Lam KOok Hung GuyI[55] the ’ourt of (inal ,ppeal held that where an eRclusive 
Curisdiction clause eRists under the underlying agreement between the parties that gives 
rise to a disputeI the parties should resolve the dispute pursuant to the eRclusive 
Curisdiction clauseI following the approach espoused by Harris V-s in Lasmos Ltd v. 
SouthOest PaciJc Bauxite (HK) LtdV[56] which took heavy inspiration from the dicta in Salford 
Estates (No F) Ltd v. Altomart Ltd (No F).[57] jn those circumstancesI the ’ourt would decline 
to eRercise its insolvency CurisdictionI absent any countervailing factors such as the risk of 
insolvency affecting third parties or that the dispute concerned is frivolous or borders on 
an abuse of processA

The ’ourt of ,ppeal then decided that the Guy Lam principle should be eRtended to 
windingxup proceedings involving an arbitration agreementA jn je Simplicity & Zogue 
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jetailing (HK) CoV LimitedV[58] the ’ourt of ,ppeal considered the statutory framework 
that was protective of arbitration and held that there was a strong case for upholding 
the parties- contractual bargain to arbitrateA ThereforeI in insolvency proceedingsI where 
the agreement that gave rise to the disputed petitioning debt is subCect to an arbitration 
clauseI the court should eRercise its discretion to stay or dismiss proceedings unless 
there are countervailing factors such as the defence being wholly without meritsA The 
court should be satis.edI howeverI that there is a genuine intention to arbitrate before 
eRercising its discretion to dismiss or stay the proceedingsA jn je Shandong Chenming 
Paper Holdings Ltd[59] the ’ourt of ,ppeal con.rmed that the Guy Lam principle would also 
eRtend to crossxclaims as there is no practical distinction between claims and crossxclaims 
when establishing a defence to a windingxup petitionA The salient ‘uestion is whether the 
petitioner is a net creditor having an interest in having the debtor wound upA 

Though the Hong Kong courts have settled its approach on eRclusive Curisdiction and 
arbitration clauses for nowI the 6rivy ’ouncil in the case of Sian Participation Corp (in 
li,uidation) v. Halimeda International LtdI[60] eRpressly directed the Xnglish courts not to 
follow Salford Estates because a windingxup petition is not a type of claim caught by 
the mandatory stay provision in the :2’jTF,L Model Law on jnternational ’ommercial 
,rbitration andI in any caseI adCudicating on whether the petitioning debt is disputed on 
genuine and substantial grounds does not offend the general obCectives of arbitration 
legislationA jt remains to be seen how Hong Kong courts will react to the 6rivy ’ouncil-s 
CudgmentA ’reditors should therefore remain cautious when considering whether to 
present a windingxup petition in Hong Kong if the contract that gives rise to the debt 
concerned has an eRclusive Curisdiction clause or an arbitration clause and it seems that 
the debtor is likely to dispute the debt and challenge the insolvency court-s Curisdiction over 
the matterA 

Exclusion of liability

Uhile the wording variesI antixBartlett provisions are commonly found in trust deeds for 
the purpose of relieving trustees from any duty to eRercise control over or interfere withI or 
become involved inI the management or conduct of the trustxowned investment company 
that primarily remains in the hands of the settlorsA The current positionI as a result of the 
’ourt of (inal ,ppeal decision in Dhang Hong Li v. YBS Bank (Hong Kong) LtdI[61] is that if 
an antixBartlett provision consciously agreed by contracting parties was clearly drafted to 
relieve trustees of any duty to interfere with the management of the companyI including 
‘uerying or obCecting to the transactions entered into by the companyI the provision would 
generally absolve the trustee from liability for failing to interveneA The court would not 
impose a highxlevel supervisory duty on the trusteeA HoweverI if the trustee was found to 
have mostly retained the power and control over the trust or at least shared such power 
and control with the settlorI the antixBartlett clause might not work to absolve the trustee 
of their supervisory responsibilitiesA[62]

jn any caseI the trustee should remain mindful of the Oirreducible core of obligations- as 
Lord Millett put it in the seminal case of Armitage v. NurseV[63] namely the duty to perform 
the trust honestly and in good faith for the bene.t of the bene.ciariesA This duty Oprovides 
a touchstone for deciding whether the minimum re‘uirements for constituting a trust have 
been met- and can never be eRcludedA
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Regulatory impact

jn recent yearsI to fend against the increasing threat of .nancial and digital fraudI Hong 
Kong regulators have increased their activitiesA (or eRampleI the Hong Kong Monetary 
,uthority )HKM,q has .ned WBS Bank )Hong Kongq Limited HK–J3 million for failing 
to continuously monitor business relationships and conduct enhanced due diligence in 
highxrisk situations during various periods between 03J0 and 03JYI as well as failing to 
keep records of some of its customers and implement effective internal control procedures 
to carry out its duties under the ,ntixMoney Laundering and ’ounterxTerrorist (inancing 
zrdinanceA[64]

The HKM,I in Vanuary 0305I concluded its public consultation on a proposal for sharing 
customer information )including personal data of individual customers and bene.cial 
owners of corporate customersq among authorised institutions to aid .nancial crime 
preventionA The consultation conclusionsI eRpected to be published in the second half of 
0305I will inform any necessary legislative amendmentsA[65]

Hong Kong regulators have also issued further guidance on virtual assetxrelated activitiesA 
The HKM, adopts a riskxbased approach[66]  in supervising authorised institutions- 
virtual assets activities in line with applicable international standardsA[67] jn 0300I it 
issued a circular[68] reminding authorised institutions to assess associated risks before 
engaging in activities involving virtual assetsA This includes considerations for prudential 
supervisionI antixmoney launderingI counterterrorism .nancingI .nancial crime risk and 
investor protectionA ThereforeI authorised institutions intending to engage in virtual assets 
activities should consult the banking regulator )and other regulators where appropriateq 
to ensure that their risk management controls are ade‘uate before launching relevant 
products or servicesA

jn  May  030'I  the  HKM,  revised  its  Duideline  on  ,ntixMoney  Laundering  and 
’ounterx(inancing of TerrorismI[69] speci.cally re‘uiring authorised institutions that 
are themselveslicensed G,T6 providers to additionally comply with the ’ommission-s 
Duideline on ,ntixMoney Laundering and ’ounterx(inancing of Terrorism )for Licensed 
’orporations and the ’ommission licensed Girtual ,sset Service 6rovidersqI[70] particularly 
’hapter J0 )titled PGirtual ,ssetsPq thereinA[71] ’hapter J0 warns against the potential 
uses  of  virtual  assets  in  money  launderingI  and  provides  further  guidance  to 
authorised institutions in various broad areasI including customer due diligence and 
risk assessmentsA[72] These were followed by more guidance on speci.c compliance 
re‘uirements for different virtual assetxrelated activitiesI such as sale and distribution of 
tokenised products[73] and provision of custodial services for digital assetsA[74]

The ’ommission has also published their considerations when approving investment 
funds with over J3 per cent of their net asset value eRposed to virtual assets[75] and 
authorising tokenised investment productsI[76] and providing guidance for intermediaries- 
virtual asset[77] and tokenised securitiesxrelated activitiesA[78] jt has also announced that it 
will Coin forces with the Hong Kong 6olice (orce to combat virtualxasset related fraudA[79]

Sustainable .nance continues to be a regulatory focusA The Dreen and Sustainable (inance 
’rossx,gency Steering DroupI established by the HKM, and the ’ommission in May 0303I 
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outlined its key priorities to enhance Hong Kong-s role as a leading sustainable .nance hub 
in 030'A[80] Key initiatives include adopting the jnternational (inancial Feporting Standards 
Sustainability Wisclosure Standards locally[81] and publishing a directory of local green 
.ntech solution providersA[82]

The HKM, has also set out the methods for assessing the greenness of proCects and 
assetsI[83] and has outlined the standards eRpected of authorised institutions when selling 
and distributing green productsA[84] 

Outlook and conclusions

Webt recovery and insolvency remain burning issues for creditorsI including .nancial 
institutionsA (inancial institutions as creditors will need to consider what the most effective 
method of recovering their debts would be and which Curisdiction is best placed to 
deal with debt recovery and insolvency of the debtorsA These issues could be compleRI 
notwithstanding that some of the legal issues involved have become clearerA 

2onethelessI .nancial institutions can be assured by a number of factorsA (irstI Hong 
Kong has a proxarbitration legal system that encourages businesses to resolve disputes by 
arbitration and remains arbitration friendlyA SecondI Hong Kong has developed a solid legal 
framework for banking and insurance that has gradually eRtended to include virtual assetsI 
standing the courts in good stead to navigate novel situationsA Girtual assets have also 
taken stage in the regulatory space and Hong Kong regulators have provided welcomed 
clarityA
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