SLAUGHTER AND MAY

TRANSFERS OF PERSONAL DATA TO THE UK

@ EU PUBLISHES DRAFT ADEQUACY DECISIONS FOR
~—r

Beyond Borders — Part of the Horizon Scanning series

The EU Commission has published two draft adequacy
decisions for transfers of personal data to the UK, one
under the GDPR and the other for the Law
Enforcement Directive. This will be welcome news to
many UK and EU businesses and, in the words of Véra
Jourova, Vice-President for Values and Transparency,
recognises that “ensuring free and safe flow of
personal data is crucial for businesses and citizens on
both sides of the Channel”.

Background

Following the end of the Brexit transition period,
interim arrangements for data transfers from the EEA
to the UK were agreed under the Trade and Co-
operation Agreement (the TCA) signed on 24
December. As discussed in our previous briefing, this
was essentially a ‘bridging” solution in the hope that
the EU would then adopt a formal adequacy decision
allowing the continued free flow of personal data to
the UK under the EU GDPR. The publication of the
two draft adequacy decisions is the first step in the
adoption process.

Next steps

The EU Commission will obtain an opinion from the
European Data Protection Board (EDPB) and will then
seek the green light from a committee composed of
representatives of the EU Member States. Once this
procedure is completed, the Commission could
proceed to adopt the two adequacy decisions.

The UK government has welcomed the publication of
the draft decisions and urged the EU “to complete
the technical approval process swiftly”. Once
adopted, the decisions would be valid for a first
period of four years, after which they can be renewed
if the level of protection in the UK continues to
be adequate.

Challenges remain

It is unclear how long the final steps will take until
the adequacy decision is adopted and takes effect. In
respect of Japan, the Commission published a draft
decision in September 2018, the EDPB its opinion in
December that year and the final adequacy decision
was then adopted in January 2019. The interim
arrangements under the TCA end on 30 June this year,
assuming the agreed two-month extension period
applies. It may be possible (based on the Japan
timings for adoption), if a bit tight, for the decision
in respect of the UK to be adopted before then and
there will no doubt be significant pressure for this to
happen given the inconvenience to businesses in
putting place alternative arrangements in the event
of a “‘gap’.

It is also likely that there will be a number of
challenges to the EU Commission’s findings, however
careful and thorough its assessment of the UK has
been. The EDPB’s opinion will not be binding but the
EU Commission will take account of it so it will be
interesting to see what it says. In addition, the LIBE
committee of the EU Parliament recently published a
non-binding opinion stating that it is of the view that
the UK ‘does not currently meet the conditions’ for
adequacy. It lists a number of areas of concern,
including the UK’s legal framework on the retention
of electronic telecoms data and the broad exemption
for processing personal data for immigration
purposes. Although LIBE and the EU Parliament have
no formal role in the adequacy process, the opinion
may well exert some influence and, further down the
line once the decisions are adopted, it could provide
some fuel for challenges from privacy activists such
as Max Schrems and NYOB.


https://ec.europa.eu/commission/presscorner/detail/en/ip_21_661%22
https://my.slaughterandmay.com/insights/viewContent.action?key=Ec8teaJ9VarxUAYSrZ5kFMxgHJMKLFEppVpbbVX%2B3OXcP3PYxlq7sZUjdbSm5FIetvAtgf1eVU8%3D&nav=FRbANEucS95NMLRN47z%2BeeOgEFCt8EGQ0qFfoEM4UR4%3D&emailtofriendview=true&freeviewlink=true
https://www.gov.uk/government/news/uk-government-welcomes-the-european-commissions-draft-data-adequacy-decisions
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